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such quantities of any hazardous waste 
do not require additional notification. 

(3) In the case of any new regulations 
under section 3001 of RCRA identifying 
additional characteristics of hazardous 
waste or listing any additional sub-
stance as a hazardous waste, the Indus-
trial User must notify the POTW, the 
EPA Regional Waste Management 
Waste Division Director, and State 
hazardous waste authorities of the dis-
charge of such substance within 90 days 
of the effective date of such regula-
tions. 

(4) In the case of any notification 
made under paragraph (p) of this sec-
tion, the Industrial User shall certify 
that it has a program in place to re-
duce the volume and toxicity of haz-
ardous wastes generated to the degree 
it has determined to be economically 
practical. 

[46 FR 9439, Jan. 28, 1981, as amended at 49 
FR 31225, Aug. 3, 1984; 51 FR 20429, June 4, 
1986; 53 FR 40613, Oct. 17, 1988; 55 FR 30131, 
July 24, 1990; 58 FR 18017, Apr. 7, 1993; 60 FR 
33932, June 29, 1995; 62 FR 38414, July 17, 1997]

§ 403.13 Variances from categorical 
pretreatment standards for fun-
damentally different factors. 

(a) Definition. The term Requester 
means an Industrial User or a POTW or 
other interested person seeking a vari-
ance from the limits specified in a cat-
egorical Pretreatment Standard. 

(b) Purpose and scope. In establishing 
categorical Pretreatment Standards 
for existing sources, the EPA will take 
into account all the information it can 
collect, develop and solicit regarding 
the factors relevant to pretreatment 
standards under section 307(b). In some 
cases, information which may affect 
these Pretreatment Standards will not 
be available or, for other reasons, will 
not be considered during their develop-
ment. As a result, it may be necessary 
on a case-by-case basis to adjust the 
limits in categorical Pretreatment 
Standards, making them either more 
or less stringent, as they apply to a 
certain Industrial User within an in-
dustrial category or subcategory. This 
will only be done if data specific to 
that Industrial User indicates it pre-
sents factors fundamentally different 
from those considered by EPA in devel-
oping the limit at issue. Any interested 

person believing that factors relating 
to an Industrial User are fundamen-
tally different from the factors consid-
ered during development of a categor-
ical Pretreatment Standard applicable 
to that User and further, that the ex-
istence of those factors justifies a dif-
ferent discharge limit than specified in 
the applicable categorical 
Pretreatment Standard, may request a 
fundamentally different factors vari-
ance under this section or such a vari-
ance request may be initiated by the 
EPA. 

(c) Criteria—(1) General criteria. A re-
quest for a variance based upon fun-
damentally different factors shall be 
approved only if: 

(i) There is an applicable categorical 
Pretreatment Standard which specifi-
cally controls the pollutant for which 
alternative limits have been requested; 
and 

(ii) Factors relating to the discharge 
controlled by the categorical 
Pretreatment Standard are fundamen-
tally different from the factors consid-
ered by EPA in establishing the Stand-
ards; and 

(iii) The request for a variance is 
made in accordance with the proce-
dural requirements in paragraphs (g) 
and (h) of this section. 

(2) Criteria applicable to less stringent 
limits. A variance request for the estab-
lishment of limits less stringent than 
required by the Standard shall be ap-
proved only if: 

(i) The alternative limit requested is 
no less stringent than justified by the 
fundamental difference; 

(ii) The alternative limit will not re-
sult in a violation of prohibitive dis-
charge standards prescribed by or es-
tablished under § 403.5; 

(iii) The alternative limit will not re-
sult in a non-water quality environ-
mental impact (including energy re-
quirements) fundamentally more ad-
verse than the impact considered dur-
ing development of the Pretreatment 
Standards; and 

(iv) Compliance with the Standards 
(either by using the technologies upon 
which the Standards are based or by 
using other control alternatives) would 
result in either: 

(A) A removal cost (adjusted for in-
flation) wholly out of proportion to the 
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removal cost considered during devel-
opment of the Standards; or 

(B) A non-water quality environ-
mental impact (including energy re-
quirements) fundamentally more ad-
verse than the impact considered dur-
ing development of the Standards. 

(3) Criteria applicable to more stringent 
limits. A variance request for the estab-
lishment of limits more stringent than 
required by the Standards shall be ap-
proved only if: 

(i) The alternative limit request is no 
more stringent than justified by the 
fundamental difference; and 

(ii) Compliance with the alternative 
limit would not result in either: 

(A) A removal cost (adjusted for in-
flation) wholly out of proportion to the 
removal cost considered during devel-
opment of the Standards; or 

(B) A non-water quality environ-
mental impact (including energy re-
quirements) fundamentally more ad-
verse than the impact considered dur-
ing development of the Standards. 

(d) Factors considered fundamentally 
different. Factors which may be consid-
ered fundamentally different are: 

(1) The nature or quality of pollut-
ants contained in the raw waste load of 
the User’s process wastewater: 

(2) The volume of the User’s process 
wastewater and effluent discharged; 

(3) Non-water quality environmental 
impact of control and treatment of the 
User’s raw waste load; 

(4) Energy requirements of the appli-
cation of control and treatment tech-
nology; 

(5) Age, size, land availability, and 
configuration as they relate to the 
User’s equipment or facilities; proc-
esses employed; process changes; and 
engineering aspects of the application 
of control technology; 

(6) Cost of compliance with required 
control technology. 

(e) Factors which will not be considered 
fundamentally different. A variance re-
quest or portion of such a request 
under this section may not be granted 
on any of the following grounds: 

(1) The feasibility of installing the 
required waste treatment equipment 
within the time the Act allows; 

(2) The assertion that the Standards 
cannot be achieved with the appro-
priate waste treatment facilities in-

stalled, if such assertion is not based 
on factors listed in paragraph (d) of 
this section; 

(3) The User’s ability to pay for the 
required waste treatment; or 

(4) The impact of a Discharge on the 
quality of the POTW’s receiving wa-
ters. 

(f) State or local law. Nothing in this 
section shall be construed to impair 
the right of any state or locality under 
section 510 of the Act to impose more 
stringent limitations than required by 
Federal law. 

(g) Application deadline. (1) Requests 
for a variance and supporting informa-
tion must be submitted in writing to 
the Director or to the Administrator 
(or his delegate), as appropriate. 

(2) In order to be considered, a re-
quest for a variance must be submitted 
no later than 180 days after the date on 
which a categorical Pretreatment 
Standard is published in the FEDERAL 
REGISTER. 

(3) Where the User has requested a 
catergorical determination pursuant to 
§ 403.6(a), the User may elect to await 
the results of the category determina-
tion before submitting a variance re-
quest under this section. Where the 
User so elects, he or she must submit 
the variance request within 30 days 
after a final decision has been made on 
the categorical determination pursuant 
to § 403.6(a)(4). 

(h) Contents submission. Written sub-
missions for variance requests, whether 
made to the Administrator (or his dele-
gate) or the Director, must include: 

(1) The name and address of the per-
son making the request; 

(2) Identification of the interest of 
the Requester which is affected by the 
categorical Pretreatment Standard for 
which the variance is requested; 

(3) Identification of the POTW cur-
rently receiving the waste from the In-
dustrial User for which alternative dis-
charge limits are requested; 

(4) Identification of the categorical 
Pretreatment Standards which are ap-
plicable to the Industrial User; 

(5) A list of each pollutant or pollut-
ant parameter for which an alternative 
discharge limit is sought; 
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(6) The alternative discharge limits 
proposed by the Requester for each pol-
lutant or pollutant parameter identi-
fied in paragraph (h)(5) of this section; 

(7) A description of the Industrial 
User’s existing water pollution control 
facilities; 

(8) A schematic flow representation 
of the Industrial User’s water system 
including water supply, process waste-
water systems, and points of Dis-
charge; and 

(9) A Statement of facts clearly es-
tablishing why the variance request 
should be approved, including detailed 
support data, documentation, and evi-
dence necessary to fully evaluate the 
merits of the request, e.g., technical 
and economic data collected by the 
EPA and used in developing each pol-
lutant discharge limit in the 
Pretreatment Standard. 

(i) Deficient requests. The Adminis-
trator (or his delegate) or the Director 
will only act on written requests for 
variances that contain all of the infor-
mation required. Persons who have 
made incomplete submissions will be 
notified by the Administrator (or his 
delegate) or the Director that their re-
quests are deficient and unless the 
time period is extended, will be given 
up to thirty days to remedy the defi-
ciency. If the deficiency is not cor-
rected within the time period allowed 
by the Administrator (or his delegate) 
or the Director, the request for a vari-
ance shall be denied. 

(j) Public notice. Upon receipt of a 
complete request, the Administrator 
(or his delegate) or the Director will 
provide notice of receipt, opportunity 
to review the submission, and oppor-
tunity to comment. 

(1) The public notice shall be cir-
culated in a manner designed to inform 
interested and potentially interested 
persons of the request. Procedures for 
the circulation of public notice shall 
include mailing notices to: 

(i) The POTW into which the Indus-
trial User requesting the variance dis-
charges; 

(ii) Adjoining States whose waters 
may be affected; and 

(iii) Designated 208 planning agen-
cies, Federal and State fish, shellfish 
and wildlife resource agencies; and to 
any other person or group who has re-

quested individual notice, including 
those on appropriate mailing lists. 

(2) The public notice shall provide for 
a period not less than 30 days following 
the date of the public notice during 
which time interested persons may re-
view the request and submit their writ-
ten views on the request. 

(3) Following the comment period, 
the Administrator (or his delegate) or 
the Director will make a determina-
tion on the request taking into consid-
eration any comments received. Notice 
of this final decision shall be provided 
to the requester (and the Industrial 
User for which the variance is re-
quested if different), the POTW into 
which the Industrial User discharges 
and all persons who submitted com-
ments on the request. 

(k) Review of requests by state. (1) 
Where the Director finds that fun-
damentally different factors do not 
exist, he may deny the request and no-
tify the requester (and Industrial User 
where they are not the same) and the 
POTW of the denial. 

(2) Where the Director finds that fun-
damentally different factors do exist, 
he shall forward the request, with a 
recommendation that the request be 
approved, to the Administrator (or his 
delegate). 

(l) Review of requests by EPA. (1) 
Where the Administrator (or his dele-
gate) finds that fundamentally dif-
ferent factors do not exist, he shall 
deny the request for a variance and 
send a copy of his determination to the 
Director, to the POTW, and to the re-
quester (and to the Industrial User, 
where they are not the same). 

(2) Where the Administrator (or his 
delegate) finds that fundamentally dif-
ferent factors do exist, and that a par-
tial or full variance is justified, he will 
approve the variance. In approving the 
variance, the Administrator (or his del-
egate) will: 

(i) Prepare recommended alternative 
discharge limits for the Industrial User 
either more or less stringent than 
those prescribed by the applicable cat-
egorical Pretreatment Standard to the 
extent warranted by the demonstrated 
fundamentally different factors; 

(ii) Provide the following informa-
tion in his written determination: 
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(A) The recommended alternative 
discharge limits for the Industrial User 
concerned; 

(B) The rationale for the adjustment 
of the Pretreatment Standard (includ-
ing the reasons for recommending that 
the variance be granted) and an expla-
nation of how the recommended alter-
native discharge limits were derived; 

(C) The supporting evidence sub-
mitted to the Administrator (or his 
delegate); and 

(D) Other information considered by 
the Administrator (or his delegate) in 
developing the recommended alter-
native discharge limits; 

(iii) Notify the Director and the 
POTW of his or her determination; and 

(iv) Send the information described 
in paragraphs (l)(2) (i) and (ii) of this 
section to the Requestor (and to the In-
dustrial User where they are not the 
same). 

(m) Request for hearing. (1) Within 30 
days following the date of receipt of 
the notice of the decision of the Ad-
ministrator’s delegate on a variance re-
quest, the requester or any other inter-
ested person may submit a petition to 
the Regional Administrator for a hear-
ing to reconsider or contest the deci-
sion. If such a request is submitted by 
a person other than the Industrial User 
the person shall simultaneously serve a 
copy of the request on the Industrial 
User. 

(2) If the Regional Administrator de-
clines to hold a hearing and the Re-
gional Administrator affirms the find-
ings of the Administrator’s delegate 
the requester may submit a petition 
for a hearing to the Environmental Ap-
peals Board (which is described in § 1.25 
of this title) within 30 days of the Re-
gional Administrator’s decision. 

[46 FR 9439, Jan. 28, 1981, as amended at 49 
FR 5132, Feb. 10, 1984; 50 FR 38811, Sept. 25, 
1985; 51 FR 16030, Apr. 30, 1986; 54 FR 258, Jan. 
4, 1989; 57 FR 5347, Feb. 13, 1992; 58 FR 18017, 
Apr. 7, 1993; 60 FR 33932, June 29, 1995]

§ 403.14 Confidentiality. 
(a) EPA authorities. In accordance 

with 40 CFR part 2, any information 
submitted to EPA pursuant to these 
regulations may be claimed as con-
fidential by the submitter. Any such 
claim must be asserted at the time of 
submission in the manner prescribed 

on the application form or instruc-
tions, or, in the case of other submis-
sions, by stamping the words ‘‘con-
fidential business information’’ on each 
page containing such information. If no 
claim is made at the time of submis-
sion, EPA may make the information 
available to the public without further 
notice. If a claim is asserted, the infor-
mation will be treated in accordance 
with the procedures in 40 CFR part 2 
(Public Information). 

(b) Effluent data. Information and 
data provided to the Control Authority 
pursuant to this part which is effluent 
data shall be available to the public 
without restriction. 

(c) State or POTW. All other informa-
tion which is submitted to the State or 
POTW shall be available to the public 
at least to the extent provided by 40 
CFR 2.302.

§ 403.15 Net/Gross calculation. 

Categorical Pretreatment Standards 
may be adjusted to reflect the presence 
of pollutants in the Industrial User’s 
intake water in accordance with this 
section. 

(a) Application. Any Industrial User 
wishing to obtain credit for intake pol-
lutants must make application to the 
Control Authority. Upon request of the 
Industrial User, the applicable Stand-
ard will be calculated on a ‘‘net’’ basis 
(i.e., adjusted to reflect credit for pol-
lutants in the intake water) if the re-
quirements of paragraphs (b) and (c) of 
this section are met. 

(b) Criteria. (1) The Industrial User 
must demonstrate that the control sys-
tem it proposes or uses to meet appli-
cable categorical Pretreatment Stand-
ards would, if properly installed and 
operated, meet the Standards in the 
absence of pollutants in the intake wa-
ters. 

(2) Credit for generic pollutants such 
as biochemical oxygen demand (BOD), 
total suspended solids (TSS), and oil 
and grease should not be granted un-
less the Industrial User demonstrates 
that the constituents of the generic 
measure in the User’s effluent are sub-
stantially similar to the constituents 
of the generic measure in the intake 
water or unless appropirate additional 
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