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standard of performance, or other re-
quirement (including, but not limited
to, work practice standards) estab-
lished under section 111 or 112 of the
Act;

(3) In the case of a source that is sub-
ject to a federal or federally approved
state judicial consent decree or EPA
approved extension, order, or suspen-
sion, any interim emission control re-
quirement or schedule of compliance
under that consent decree, extension,
order or suspension;

(4) In the case of a nonferrous smelt-
er which has received a primary non-
ferrous smelter order issued or ap-
proved by EPA under Section 119 of the
Act, any interim emission control re-
quirement (including a requirement re-
lating to the use of supplemental or
intermittent controls) or schedule of
compliance under that order.

(d) Approved Section 120 program
means a State program to assess and
collect Section 120 penalties that has
been approved by the Administrator.

(e) Computer program means the com-
puter program used to calculate non-
compliance penalties under section 120
of the Clean Air Act. This computer
program appears as appendix C to these
regulations.

(f) Control (including the terms con-
trolling, controlled by, and under common
control with) means the power to direct
or cause the direction of the manage-
ment and policies of a person or organi-
zation, whether by the ownership of
stock, voting rights, by contract, or
otherwise.

(g) Environmental Appeals Board shall
mean the Board within the Agency de-
scribed in §1.25 of this title. The Ad-
ministrator delegates authority to the
Environmental Appeals Board to issue
final decisions in appeals filed under
this part. Appeals directed to the Ad-
ministrator, rather than to the Envi-
ronmental Appeals Board, will not be
considered. This delegation of author-
ity to the Environmental Appeals
Board does not preclude the Environ-
mental Appeals Board from referring
an appeal or a motion filed under this
part to the Administrator for decision
when the Environmental Appeals
Board, in its discretion, deems it ap-
propriate to do so. When an appeal or
motion is referred to the Adminis-
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trator, all parties shall be so notified
and the rules in this part referring to
the Environmental Appeals Board shall
be interpreted as referring to the Ad-
ministrator.

(h) Major stationary source means any
stationary facility or source of air pol-
lutants which directly emits, or has
the potential to emit, one hundred tons
per year or more of any air pollutant
regulated by EPA under the Clean Air
Act.

(i) Manual means the Noncompliance
Penalties Instruction Manual which ac-
companies these regulations. This
Manual appears as appendix B to these
regulations.

(J) Owner or operator means any per-
son who owns, leases, operates or su-
pervises a facility, building, structure
or installation which emits or has the
potential to emit any air pollutant reg-
ulated by EPA under the Act.

(k) Potential to emit means the capa-
bility at maximum design capacity to
emit a pollutant after the application
of air pollution control equipment. An-
nual potential shall be based on the
larger of the maximum annual rated
capacity of the stationary source as-
suming continuous operation, or on a
projection of actual annual emissions.
Enforceable permit conditions on the
type of materials combusted or proc-
essed may be used in determining the
annual potential. Fugitive emissions,
to the extent quantifiable, will be con-
sidered in determining annual poten-
tial for those stationary sources whose
fugitive emissions are regulated by the
applicable state implementation plan.

(I) Source means any source of air
pollution subject to applicable legal re-
quirements as defined in paragraph (c).

(m) Technical Support Document
means the Noncompliance Penalties
Technical Support Document which ac-
companies these regulations. The Tech-
nical Support Document appears as ap-
pendix A to these regulations.

All other terms are defined as they are
in the Act.

[45 FR 50110, July 28, 1980, as amended at 57
FR 5328, Feb. 13, 1992]

§66.4 Limitation on review of regula-
tions.

No applicable legal requirement,
which could have been reviewed or
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challenged by means of the timely fil-
ing of an appropriate petition, no pro-
vision of this part or part 67 or appen-
dices A, B or C, may be challenged, re-
viewed or re-examined in any hearing
conducted under this part or part 67.
This limitation on review includes, but
is not limited to:

(a) Arguments that the statute is
more or less restrictive than the regu-
lations, e.g., that exemptions other
than those provided herein should be
granted.

(b) Arguments that the economic
model does not accurately calculate
the economic benefits of noncompli-
ance, or that parameters, terms and
conditions other than those provided
for in the model should be used or that
evidence other than that described in
the Technical Support Document for
establishing inputs should be consid-
ered.

§66.5 Savings clause.

Proceedings under these regulations
for imposition of a penalty under sec-
tion 120 are in addition to any other
proceedings related to permits, orders,
payments, sanctions or other require-
ments of State or Federal law. No ac-
tion under this part or part 67 shall af-
fect in any way any administrative,
civil or criminal enforcement pro-
ceeding brought under any provision of
the Clean Air Act or State or local law.

§66.6 Effect of litigation; time limits.

(a) The existence of any litigation on
the validity of these regulations shall
not affect the authority of the Agency
to issue notices of noncompliance or to
conduct subsequent administrative
proceedings under parts 66 and 67.

(b) Failure of the Environmental Ap-
peals Board or the Presiding Officer at
a hearing to meet any of the time lim-
its contained in this part 66 and part 67
of this chapter shall not affect the va-
lidity of any proceeding under these
regulations.

(c) The filing of any petition for re-
consideration under this part or part 67
or the institution of EPA review of a
State determination under part 67 shall
not toll the accrual of noncompliance
penalties. The penalty will be cal-
culated from the date on which the
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source owner or operator receives a no-
tice of noncompliance.

[45 FR 50110, July 28, 1980, as amended at 57
FR 5329, Feb. 13, 1992]

Subpart B—Notice of
Noncompliance

§66.11 Issuance of notices of non-
compliance.

(@) The Administrator shall issue a
notice of noncompliance to the owner
or operator of any source which he de-
termines is in violation of applicable
legal requirements and which is lo-
cated in a State without an approved
section 120 program.

(b) The Administrator shall send a
notice of noncompliance to the owner
or operator of any source located in a
State with an approved section 120 pro-
gram when he determines as provided
in part 67 that the source is in viola-
tion of applicable legal requirements
and the State has failed to send a no-
tice of noncompliance to it, or has
failed to pursue diligently any subse-
quent steps for the assessment or col-
lection of the penalty.

(c) Failure of EPA or a State to issue
a notice of noncompliance within 30
days after discovery of a violation shall
not affect the obligation of a source
owner or operator to pay a noncompli-
ance penalty but shall affect the date
from which the penalty is calculated.
The penalty shall be calculated from
the earliest date that the owner or op-
erator of the source received a notice
of noncompliance under this section,
whether issued by EPA or the State.

§66.12 Content of notices
compliance.

(a) Each notice of noncompliance
shall be in writing and shall include:

(1) A specific reference to each appli-
cable legal requirement of which the
source is in violation;

(2) A brief statement of the factual
basis for the finding of violation, to-
gether with a reference to any sup-
porting materials and a statement of
when and where they may be inspected;

(3) Instructions on calculating the
amount of the penalty owed and the
schedule for payments. Such instruc-
tions shall include (i) a statement of
the date from which penalties should

of non-
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