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(iv) A requirement that all compli-
ance certifications be submitted to the
Administrator or the Administrator’s
designated agent; and

(v) Such additional requirements as
may be specified pursuant to sections
114(a)(3) and 504(b) of the Act.

(4) Such other provisions as the Ad-
ministrator may require.

(d) Permit shield. (1) The Adminis-
trator will expressly include in a per-
mit issued pursuant to this subpart a
provision stating that compliance with
the conditions of the permit shall be
deemed compliance with part 63, sub-
part D, of this chapter (the Early Re-
ductions Rule), as of the date of permit
issuance.

(2) A permit shield may be extended
to all permit terms and conditions for
alternate operating scenarios pursuant
to paragraph (a)(9) of this section or
that allow increases and decreases in
hazardous air pollutant emissions pur-
suant to paragraph (a)(10) of this sec-
tion.

(3) Nothing in this paragraph (d) or in
any permit issued pursuant to this sub-
part shall alter or affect the following:

(i) The provisions of sections 112(r)
and 303 of the Act (emergency orders);

(i) The liability of an owner or oper-
ator of an early reductions source for
any violation of applicable require-
ments prior to or at the time of permit
issuance; or

(iii) The ability of the Administrator
to obtain information from an early re-
ductions source pursuant to section 114
of the Act.

(e) Emergency provision—(1) Definition.
An ‘“‘emergency’’ means any situation
arising from sudden and reasonably un-
foreseeable events beyond the control
of the early reductions source, includ-
ing acts of God, which situation re-
quires immediate corrective action to
restore normal operation, and that
causes the early reductions source to
exceed an emission limitation under
the permit, due to unavoidable in-
creases in emissions attributable to the
emergency. An emergency shall not in-
clude noncompliance to the extent
caused by improperly designed equip-
ment, lack of preventative mainte-
nance, careless or improper operation,
or operator error.
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(2) Effect of an emergency. An emer-
gency constitutes an affirmative de-
fense to an action brought for non-
compliance with such an emission limi-
tation if the conditions of paragraph
(e)(3) of this section are met.

(3) The affirmative defense of emer-
gency shall be demonstrated through
properly signed, contemporaneous op-
erating logs, or other relevant evidence
that:

(i) An emergency occurred and that
the permittee can identify the cause(s)
of the emergency;

(ii) The permitted facility was at the
time being properly operated;

(iii) During the period of the emer-
gency the permittee took all reason-
able steps to minimize levels of emis-
sions that exceeded the emission limi-
tation, or other requirements in the
permit; and

(iv) The permittee submitted notice
of the emergency to the Administrator
within 2 working days of the time when
emission limitations were exceeded due
to the emergency. This notice fulfills
the requirement of paragraph (a)(5)(ii)
of this section. This notice must con-
tain a description of the emergency,
any steps taken to mitigate emissions,
and corrective actions taken.

(4) In any enforcement proceeding,
the permittee seeking to establish the
occurrence of an emergency has the
burden of proof.

§71.26 Permit issuance, reopenings,
and revisions.

(a) Action on application. (1) A permit
or permit revision may be issued only
if all of the following conditions have
been met:

(i) The Administrator has received a
complete application for a permit or
permit revision;

(if) The requirements for public par-
ticipation under §71.27 have been fol-
lowed; and

(iii) The conditions of the proposed
permit or permit revision meet all the
requirements of §71.25 and provide for
compliance with an alternative emis-
sion limitation reflecting the emis-
sions reduction which qualified the
early reductions source for a compli-
ance extension under part 63, subpart
D, of this chapter.
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(2) The Administrator will take final
action on each permit application (in-
cluding a request for permit revision)
within 12 months after receiving a
complete application, except that final
action may be delayed where an appli-
cant fails to provide additional infor-
mation in a timely manner as re-
quested by the Administrator under
§71.24(c).

(3) The Administrator will promptly
provide notice to the applicant of
whether the application is complete.
Unless the Administrator requests ad-
ditional information or otherwise noti-
fies the applicant of incompleteness
within 45 days of receipt of an applica-
tion, the application shall be deemed
complete. For revisions that qualify as
administrative amendments and are
processed through the procedures of
paragraph (c) of this section, a com-
pleteness determination need not be
made.

(4) If a source submits a timely and
complete application for permit
issuance, the source’s failure to have a
title V permit for purposes of any re-
quirements under section 112 per-
taining to the early reductions source
is not a violation of this part until the
Administrator takes final action on
the permit application. This protection
shall cease to apply if, subsequent to
the completeness determination made
pursuant to paragraph (a)(3) of this sec-
tion, and as required by §71.24(d), the
applicant fails to submit by the dead-
line specified in writing by the Admin-
istrator any additional information
identified as being needed to process
the application.

(b) Permit renewal and expiration. (1)
Permits issued under this subpart shall
not be renewed. Permit renewal for ex-
piring permits issued under this sub-
part shall be accomplished according
to the requirements of title V of the
Act for comprehensive permits for the
facility containing the early reduc-
tions source.

(2) Except as specified in paragraph
(b)(3) of this section, permit expiration
terminates the early reductions
source’s right to operate.

(3) If, consistent with the require-
ments of title V of the Act, a timely
and complete application for a com-
prehensive title V permit for the facil-
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ity containing the early reductions
source has been submitted but the per-
mitting authority has failed to issue or
deny the comprehensive permit prior
to expiration of a permit issued under
this subpart, then the existing permit
for the early reductions source shall
not expire until the comprehensive
title V permit for the facility has been
issued or denied.

(c) Administrative permit amendments.
(1) An ““administrative permit amend-
ment’’ is a permit revision that:

(i) Corrects typographical errors;

(i) Identifies a change in the name,
address, or phone number of any person
identified in the permit, or provides a
similar minor administrative change
at the source;

(iii) Requires more frequent moni-
toring or reporting by the permittee;

(iv) Allows for a change in ownership
or operational control of an early re-
ductions source where the permitting
authority determines that no other
change in the permit is necessary, pro-
vided that a written agreement con-
taining a specific date for transfer of
permit responsibility, coverage, and li-
ability between the current and new
permittee has been submitted to the
permitting authority; or

(v) Incorporates any other type of
change which the Administrator has
determined to be ministerial in nature
and, therefore, similar to those in para-
graphs (c)(1)(i) through (c)(1)(iv) of this
section.

(2) Administrative permit amendment
procedures. Administrative permit
amendments may be made to a permit
issued under this subpart using the fol-
lowing procedures:

(i) The source shall submit to the Ad-
ministrator an application containing
a proposed addendum to the source’s
permit. The application shall dem-
onstrate how the proposed change
meets one of the criteria for adminis-
trative amendments set forth in para-
graphs (c)(1)(i) through (c)(1)(iv) of this
section, and include certification by
the responsible official consistent with
§71.24(f) that the change is eligible for
administrative amendment procedures.
The addendum shall:

(A) ldentify the terms of the part 71,
subpart B permit the source proposes
to change;
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(B) Propose new permit terms con-
sistent with the provisions of this sub-
part applicable to the change;

(C) Designate the addendum as hav-
ing been processed under the proce-
dures of this paragraph (c); and

(D) Specify that the addendum will
be effective 60 days from the date of
the Administrator’s receipt, unless the
Administrator disapproves the change
within such period.

(ii) The Administrator will allow the
source to implement the requested
change immediately upon making all
required submittals, including the pro-
posed addendum.

(iii) The proposed addendum will be-
come effective 60 days after the Admin-
istrator receives the submittal, pro-
vided the Administrator has not dis-
approved the request in writing before
the end of the 60-day period. The Ad-
ministrator shall record the change by
attaching a copy of the addendum to
the part 71, subpart B permit.

(iv) If the Administrator disapproves
the change, he or she shall notify the
source of the reasons for the dis-
approval in a timely manner. Upon re-
ceiving such notice, the source shall
comply with the terms of the permit
that it had proposed to change, and
thereafter the proposed addendum shall
not take effect.

(v) The process in this paragraph (c)
may also be used for changes initiated
by the Administrator that meet the
criteria under paragraphs (c)(1) (i), (ii),
and (iv) of this section. For such
changes, the Administrator will notify
the source of the proposed change and
its effective date, and shall attach a
copy of the change to the existing per-
mit. On the effective date of the pro-
posed change, the source shall comply
with the provisions of the proposed
change.

(vi) The permit shield under §71.25(d)
may not extend to administrative
amendments processed under this para-
graph (c)(2).

(d) Permit revision procedures—(1) Cri-
teria. Permit revision procedures shall
be used for applications requesting per-
mit revisions that do not qualify as ad-
ministrative amendments. Nothing in
this paragraph (d) shall be construed to
preclude the permittee from making
changes consistent with this subpart
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that would render existing permit com-
pliance terms and conditions irrele-
vant.

(2) Permit revisions shall meet all re-
quirements of this subpart, including
those for applications, public participa-
tion, and review by affected States, as
they apply to permit issuance. The Ad-
ministrator will complete review on
permit revisions within 9 months after
receipt of a complete application.

(e) Reopening for cause. (1) Each
issued permit shall include provisions
specifying the conditions under which
the permit will be reopened. A permit
shall be reopened and revised under
any of the following circumstances:

(i) The Administrator determines
that the permit contains a material
mistake or that inaccurate statements
were made in establishing the emission
limits or other terms or conditions of
the permit.

(if) The Administrator determines
that the permit must be revised to as-
sure compliance with the alternative
emission limitation.

(2) Proceedings to reopen and issue a
permit shall follow the same proce-
dures as apply to initial permit
issuance and shall affect only those
parts of the permit for which cause to
reopen exists.

(3) Reopenings under paragraph (e)(1)
of this section shall not be initiated be-
fore a notice of such intent is provided
to the early reductions source by the
Administrator. Such notice will be pro-
vided at least 30 days in advance of the
date that the permit is to be reopened,
except that the Administrator may
provide a shorter time period in the
case of an emergency.

(f) EPA review under State programs for
issuing specialty permits. (1) If the Ad-
ministrator approves a State program
for the implementation of this subpart,
the State program shall require that
the Administrator receive a copy of
each permit application (including any
application for permit revision) each
proposed permit, and each final permit
issued pursuant to this subpart. The
State program may require that the
applicant provide a copy of any permit
application directly to the Adminis-
trator.
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(2) The Administrator will object to
the issuance of any proposed permit de-
termined by the Administrator not to
be in compliance with requirements
under this subpart or part 63 of this
chapter. If the Administrator objects
in writing within 45 days of receipt of
a proposed permit and all necessary
supporting documentation, the State
shall not issue the permit.

(3) Any EPA objection to a proposed
permit will include a statement of the
Administrator’s reasons for objection
and a description of the terms and con-
ditions that the permit must include to
respond to the objections. The Admin-
istrator will provide the permit appli-
cant a copy of the objection.

(4) Failure of the State to do any of
the following also shall constitute
grounds for an objection:

(i) Comply with paragraph (f)(1) of
this section;

(i) Submit any information nec-
essary to review adequately the pro-
posed permit; or

(iii) Process the permit under proce-
dures approved to meet paragraph (f) of
this section.

(5) If the State fails, within 90 days
after the date of an objection under
paragraph (f)(2) of this section, to re-
vise and submit a proposed permit in
response to the objection, the Adminis-
trator will issue or deny the permit in
accordance with the requirements of
this subpart.

(6) Public petitions to the Adminis-
trator. Within 60 days after expiration
of the Administrator’s 45-day review
period, any person may petition the
Administrator in writing to make an
objection. Any such petition shall be
based only on objections to the permit
that were raised with reasonable speci-
ficity during the public comment pe-
riod provided for and consistent with
§71.27, unless the petitioner dem-
onstrates that it was impracticable to
raise such objections within such pe-
riod, or unless the grounds for such ob-
jection arose after such period. If the
Administrator objects to the permit as
a result of a petition filed under this
paragraph, the permitting authority
shall not issue the permit until EPA’s
objection has been resolved, except
that a petition for review does not stay
the effectiveness of a permit or its re-
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quirements if the permit was issued
after the end of the 45-day review pe-
riod and prior to an objection. If the
permitting authority has issued a per-
mit prior to receipt of an EPA objec-
tion under this paragraph, the Admin-
istrator will revise, terminate, or re-
voke such permit, and shall do so con-
sistent with the procedures in 40 CFR
70.7(9)(4) or (g)(5)(i) except in unusual
circumstances, and the permitting au-
thority may thereafter issue only a re-
vised permit that satisfies EPA’s objec-
tion. In any case, the source will not be
in violation of the requirement to have
submitted a timely and complete appli-
cation.

§71.27 Public participation and ap-
peal.

All permit proceedings, including
preparation of draft permits, initial
permit issuance, permit revisions, and
granted appeals, shall provide adequate
procedures for public participation, in-
cluding notice, opportunity for com-
ment, a hearing if requested, and ad-
ministrative appeal. Specific proce-
dures shall include the following:

(a) Revision, revocation and reissuance,
or termination of permits. (1) Permits
may be revised, revoked and reissued,
or terminated either at the request of
any interested person (including the
permittee) or upon the Administrator’s
initiative. However, permits may only
be revised, revoked and reissued, or
terminated for the reasons specified in
§§71.25(a)(7) and 71.26(e). All requests
shall be in writing and shall contain
facts or reasons supporting the request.

(2) If the Administrator decides the
request is not justified, he or she shall
send the requester a brief written re-
sponse giving a reason for the decision.
Denials of requests for revision, revoca-
tion and reissuance, or termination are
not subject to public notice, comment,
or hearings. Denials by the Adminis-
trator may be informally appealed to
the Environmental Appeals Board by a
letter briefly setting forth the relevant
facts. The Board may direct the Ad-
ministrator to begin revision, revoca-
tion and reissuance, or termination
proceedings under paragraph (a)(3) of
this section. The appeal shall be con-
sidered denied if the Board takes no ac-
tion within 60 days after receiving it.
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