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(2) The Administrator will object to 
the issuance of any proposed permit de-
termined by the Administrator not to 
be in compliance with requirements 
under this subpart or part 63 of this 
chapter. If the Administrator objects 
in writing within 45 days of receipt of 
a proposed permit and all necessary 
supporting documentation, the State 
shall not issue the permit. 

(3) Any EPA objection to a proposed 
permit will include a statement of the 
Administrator’s reasons for objection 
and a description of the terms and con-
ditions that the permit must include to 
respond to the objections. The Admin-
istrator will provide the permit appli-
cant a copy of the objection. 

(4) Failure of the State to do any of 
the following also shall constitute 
grounds for an objection: 

(i) Comply with paragraph (f)(1) of 
this section; 

(ii) Submit any information nec-
essary to review adequately the pro-
posed permit; or 

(iii) Process the permit under proce-
dures approved to meet paragraph (f) of 
this section. 

(5) If the State fails, within 90 days 
after the date of an objection under 
paragraph (f)(2) of this section, to re-
vise and submit a proposed permit in 
response to the objection, the Adminis-
trator will issue or deny the permit in 
accordance with the requirements of 
this subpart. 

(6) Public petitions to the Adminis-
trator. Within 60 days after expiration 
of the Administrator’s 45-day review 
period, any person may petition the 
Administrator in writing to make an 
objection. Any such petition shall be 
based only on objections to the permit 
that were raised with reasonable speci-
ficity during the public comment pe-
riod provided for and consistent with 
§ 71.27, unless the petitioner dem-
onstrates that it was impracticable to 
raise such objections within such pe-
riod, or unless the grounds for such ob-
jection arose after such period. If the 
Administrator objects to the permit as 
a result of a petition filed under this 
paragraph, the permitting authority 
shall not issue the permit until EPA’s 
objection has been resolved, except 
that a petition for review does not stay 
the effectiveness of a permit or its re-

quirements if the permit was issued 
after the end of the 45-day review pe-
riod and prior to an objection. If the 
permitting authority has issued a per-
mit prior to receipt of an EPA objec-
tion under this paragraph, the Admin-
istrator will revise, terminate, or re-
voke such permit, and shall do so con-
sistent with the procedures in 40 CFR 
70.7(g)(4) or (g)(5)(i) except in unusual 
circumstances, and the permitting au-
thority may thereafter issue only a re-
vised permit that satisfies EPA’s objec-
tion. In any case, the source will not be 
in violation of the requirement to have 
submitted a timely and complete appli-
cation.

§ 71.27 Public participation and ap-
peal. 

All permit proceedings, including 
preparation of draft permits, initial 
permit issuance, permit revisions, and 
granted appeals, shall provide adequate 
procedures for public participation, in-
cluding notice, opportunity for com-
ment, a hearing if requested, and ad-
ministrative appeal. Specific proce-
dures shall include the following: 

(a) Revision, revocation and reissuance, 
or termination of permits. (1) Permits 
may be revised, revoked and reissued, 
or terminated either at the request of 
any interested person (including the 
permittee) or upon the Administrator’s 
initiative. However, permits may only 
be revised, revoked and reissued, or 
terminated for the reasons specified in 
§§ 71.25(a)(7) and 71.26(e). All requests 
shall be in writing and shall contain 
facts or reasons supporting the request. 

(2) If the Administrator decides the 
request is not justified, he or she shall 
send the requester a brief written re-
sponse giving a reason for the decision. 
Denials of requests for revision, revoca-
tion and reissuance, or termination are 
not subject to public notice, comment, 
or hearings. Denials by the Adminis-
trator may be informally appealed to 
the Environmental Appeals Board by a 
letter briefly setting forth the relevant 
facts. The Board may direct the Ad-
ministrator to begin revision, revoca-
tion and reissuance, or termination 
proceedings under paragraph (a)(3) of 
this section. The appeal shall be con-
sidered denied if the Board takes no ac-
tion within 60 days after receiving it. 
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This informal appeal is, under 42 U.S.C. 
307, a prerequisite to seeking judicial 
review of EPA action in denying a re-
quest for revision, revocation and 
reissuance, or termination. 

(3)(i) Except in the case of adminis-
trative amendment of a permit, if the 
Administrator tentatively decides to 
revise or revoke and reissue a permit 
under §§ 71.25(a)(7) and 71.26(e), he or 
she shall prepare a draft permit under 
paragraph (b) of this section incor-
porating the proposed changes. The Ad-
ministrator may request additional in-
formation and, in the case of a revised 
permit, shall require the submission of 
an updated application. In the case of 
revoked and reissued permits, the Ad-
ministrator shall require the submis-
sion of a new application. 

(ii) In a permit revision under this 
subsection, only those conditions to be 
revised shall be reopened when a new 
draft permit is prepared. All other as-
pects of the existing permit shall re-
main in effect for the duration of the 
unrevised permit. When a permit is re-
voked and reissued under this sub-
section, the entire permit is reopened 
just as if the permit had expired and 
was being reissued. During any revoca-
tion and reissuance proceeding the per-
mittee shall comply with all conditions 
of the existing permit until a new final 
permit is reissued. 

(4) If the Administrator tentatively 
decides to terminate a permit under 
§§ 71.25(a)(7) and 71.26(e), he or she shall 
issue a notice of intent to terminate. A 
notice of intent to terminate is a type 
of draft permit which follows the same 
procedures as any draft permit pre-
pared under paragraph (b) of this sec-
tion. A notice of intent to terminate 
shall not be issued if the Administrator 
and the permittee agree to termination 
in the course of transferring permit re-
sponsibility to an approved State under 
§ 71.21(e). 

(5) Any request by the permittee for 
revision to an existing permit shall be 
treated as a permit application and 
shall be processed in accordance with 
all requirements of § 71.24. 

(b) Draft permits. (1) Once an applica-
tion is complete, the Administrator 
shall tentatively decide whether to pre-
pare a draft permit or to deny the ap-
plication. 

(2) If the Administrator tentatively 
decides to deny the permit application, 
he or she shall issue a notice of intent 
to deny. A notice of intent to deny the 
permit application is a type of draft 
permit which follows the same proce-
dures as any draft permit prepared 
under this subsection. If the Adminis-
trator’s final decision is that the ten-
tative decision to deny the permit ap-
plication was incorrect, he or she shall 
withdraw the notice of intent to deny 
and proceed to prepare a draft permit 
under paragraph (b)(4) of this section. 

(3) If the Administrator decides to 
prepare a draft permit, he or she shall 
prepare a draft permit that contains 
the permit conditions under § 71.25. 

(4) All draft permits prepared under 
this subsection shall be publicly no-
ticed and made available for public 
comment. The Administrator shall give 
notice of opportunity for a public hear-
ing, issue a final decision and respond 
to comments. For all early reductions 
permits, an appeal may be taken under 
paragraph (l) of this section. 

(c) Statement of basis. The Adminis-
trator shall prepare a statement of 
basis for every draft permit. The state-
ment of basis shall briefly describe the 
derivation of the conditions of the 
draft permit and the reasons for them 
or, in the case of notices of intent to 
deny or terminate, reasons supporting 
the tentative decision. The statement 
of basis shall be sent to the applicant 
and, on request, to any other person. 

(d) Public notice of permit actions and 
public comment period—(1) Scope. (i) The 
Administrator shall give public notice 
that the following actions have oc-
curred: 

(A) A permit application has been 
tentatively denied under paragraph 
(b)(2) of this section; 

(B) A draft permit has been prepared 
under paragraph (b)(3) of this section; 

(C) A hearing has been scheduled 
under paragraph (f) of this section; 

(D) An appeal has been granted under 
paragraph (l)(3) of this section. 

(ii) No public notice is required in the 
case of administrative permit amend-
ments, or when a request for permit re-
vision, revocation and reissuance, or 
termination has been denied under 
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paragraph (a)(2) of this section. Writ-
ten notice of that denial shall be given 
to the requester and to the permittee. 

(iii) Public notices may describe 
more than one permit or permit action. 

(2) Timing. (i) Public notice of the 
preparation of a draft permit or permit 
revision (including a notice of intent to 
deny a permit or permit revision appli-
cation) shall allow at least 30 days for 
public comment. 

(ii) Public notice of a public hearing 
shall be given at least 30 days before 
the hearing. (Public notice of the hear-
ing may be given at the same time as 
public notice of the draft permit or per-
mit revision and the two notices may 
be combined.) 

(iii) The Administrator shall provide 
such notice and opportunity for par-
ticipation to Affected States on or be-
fore the time that the Administrator 
provides this notice to the public. 

(3) Methods. Public notice of activi-
ties described in paragraph (d)(1)(i) of 
this section shall be given by the fol-
lowing methods: 

(i) By mailing a copy of a notice to 
the following persons (any person oth-
erwise entitled to receive notice under 
this paragraph (d) may waive his or her 
rights to receive notice for any per-
mit): 

(A) The applicant; 
(B) Any other agency which the Ad-

ministrator knows has issued or is re-
quired to issue any other permit under 
the Clean Air Act for the same facility 
or activity; 

(C) Affected States and Indian Tribes; 
(D) Affected State and local air pol-

lution control agencies, the chief ex-
ecutives of the city and county where 
the early reductions source is located, 
any comprehensive regional land use 
planning agency and any State, Fed-
eral Land Manager, or Indian Gov-
erning Body whose lands may be af-
fected by emissions from the regulated 
activity; 

(E) Persons on a mailing list devel-
oped by: 

(1) Including those who request in 
writing to be on the list; 

(2) Soliciting persons for ‘‘area lists’’ 
from participants in past permit pro-
ceedings in that area; and 

(3) Notifying the public of the oppor-
tunity to be put on the mailing list 

through periodic publication in the 
public press and in such publications as 
Regional and State funded newsletters, 
environmental bulletins, or State law 
journals. (The Administrator may up-
date the mailing list from time to time 
by requesting written indication of 
continued interest from those listed. 
The Administrator may delete from 
the list the name of any person who 
fails to respond to such a request.); 

(F) Any unit of local government 
with authority for regulating air pollu-
tion and having jurisdiction over the 
area where the early reductions source 
is located and to each State agency 
having any authority for regulating air 
pollution under State law with respect 
to the operation of such source. 

(ii) By publication of a notice in a 
daily or weekly newspaper of general 
circulation within the area affected by 
the early reductions source. 

(iii) By any other method reasonably 
calculated to give actual notice of the 
action in question to the persons po-
tentially affected by it, including press 
releases or any other forum or medium 
to elicit public participation. 

(4) Contents—(i) All public notices. All 
public notices issued under this sub-
part shall contain the following min-
imum information: 

(A) The name and address of the Ad-
ministrator or the Administrator’s des-
ignated agent processing the permit; 

(B) The name and address of the per-
mittee or permit applicant and, if dif-
ferent, of the facility regulated by the 
permit; 

(C) The activity or activities in-
volved in the permit action; 

(D) The emissions change involved in 
any permit revision; 

(E) The name, address and telephone 
number of a person from whom inter-
ested persons may obtain additional in-
formation, including copies of the draft 
permit, the application, all relevant 
supporting materials, and all other ma-
terials available to the Administrator 
that are relevant to the permit deci-
sion; 

(F) A brief description of the com-
ment procedures required by para-
graphs (e) and (f) of this section and 
the time and place of any hearing that 
will be held, including a statement of 
procedures to request a hearing (unless 
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a hearing has already been scheduled) 
and other procedures by which the pub-
lic may participate in the final permit 
decision; and 

(G) Any additional information con-
sidered necessary or proper. 

(ii) Public notices for hearings. In addi-
tion to the general public notice de-
scribed in paragraph (d)(4)(i) of this 
section, the public notice of a hearing 
under paragraph (f) of this section shall 
contain the following information: 

(A) Reference to the date of previous 
public notices relating to the permit; 

(B) Date, time, and place of the hear-
ing; and 

(C) A brief description of the nature 
and purpose of the hearing, including 
the applicable rules and procedures. 

(5) In addition to the general public 
notice described in paragraph (d)(4)(i) 
of this section, all persons identified in 
paragraphs (d)(3)(i)(A), (B), and (C) of 
this section shall be mailed a copy of 
the fact sheet or statement of basis, 
the permit application (if any), and the 
draft permit (if any). 

(e) Public comments and requests for 
public hearings. During the public com-
ment period provided under paragraph 
(a) of this section, any interested per-
son may submit written comments on 
the draft permit or permit revision and 
may request a public hearing, if no 
hearing has already been scheduled. A 
request for a public hearing shall be in 
writing and shall state the nature of 
the issues proposed to be raised at the 
hearing. All comments shall be consid-
ered in making the final decision and 
shall be answered as provided in para-
graph (j) of this section. The Adminis-
trator will keep a record of the com-
menters and of the issues raised during 
the public participation process, and 
such records shall be available to the 
public. 

(f) Public hearings. (1)(i) The Adminis-
trator shall hold a hearing whenever he 
or she finds, on the basis of requests, a 
significant degree of public interest in 
a draft permit or permit revision. 

(ii) The Administrator may also hold 
a public hearing at his or her discre-
tion, whenever, for instance, such a 
hearing might clarify one or more 
issues involved in the permit decision. 

(iii) Public notice of the hearing 
shall be given as specified in paragraph 
(d) of this section. 

(2) Whenever a public hearing is held, 
the Administrator shall designate a 
Presiding Officer for the hearing who 
shall be responsible for its scheduling 
and orderly conduct. 

(3) Any person may submit oral or 
written statements and data con-
cerning the draft permit or permit re-
vision. Reasonable limits may be set 
upon the time allowed for oral state-
ments, and the submission of state-
ments in writing may be required. The 
public comment period under para-
graph (d) of this section shall be auto-
matically extended to the close of any 
public hearing under this subsection. 
The hearing officer may also extend 
the comment period by so stating at 
the hearing. 

(4) A tape recording or written tran-
script of the hearing shall be made 
available to the public. 

(g) Obligation to raise issues and pro-
vide information during the public com-
ment period. All persons, including ap-
plicants, who believe any condition of a 
draft permit is inappropriate or that 
the Administrator’s tentative decision 
to deny an application, terminate a 
permit, or prepare a draft permit is in-
appropriate, must raise all reasonably 
ascertainable issues and submit all rea-
sonably ascertainable arguments sup-
porting their position by the close of 
the public comment period (including 
any public hearing). Any supporting 
materials which are submitted shall be 
included in full and may not be incor-
porated by reference, unless they are 
already part of the administrative 
record in the same proceeding, or con-
sist of State or Federal statutes and 
regulations, EPA documents of general 
applicability, or other generally avail-
able reference materials. Commenters 
shall make supporting materials not 
already included in the administrative 
record available to EPA as directed by 
the Administrator. (A comment period 
longer than 30 days may be necessary 
to give commenters a reasonable op-
portunity to comply with the require-
ments of this paragraph (g). Additional 
time shall be granted to the extent 
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that a commenter who requests addi-
tional time demonstrates the need for 
such time.) 

(h) Reopening of the public comment pe-
riod. (1)(i) The Administrator may 
order the public comment period re-
opened if the procedures of this para-
graph (h) could expedite the decision-
making process. When the public com-
ment period is reopened under this 
paragraph (h), all persons, including 
applicants, who believe any condition 
of a draft permit is inappropriate or 
that the Administrator’s tentative de-
cision to deny an application, termi-
nate a permit, or prepare a draft per-
mit is inappropriate, must submit all 
reasonably available factual grounds 
supporting their position, including all 
supporting material, by a date, not less 
than 60 days after public notice under 
paragraph (h)(1)(ii) of this section, set 
by the Administrator. Thereafter, any 
person may file a written response to 
the material filed by any other person, 
by a date, not less than 20 days after 
the date set for filing of the material, 
set by the Administrator. 

(ii) Public notice of any comment pe-
riod under this paragraph shall identify 
the issues to which the requirements of 
paragraph (h)(1)(i) of this section shall 
apply. 

(iii) On his or her own motion or on 
the request of any person, the Adminis-
trator may direct that the require-
ments of paragraph (h)(1)(i) of this sec-
tion shall apply during the initial com-
ment period where it reasonably ap-
pears that issuance of the permit will 
be contested and that applying the re-
quirements of paragraph (h)(1)(i) of 
this section will substantially expedite 
the decisionmaking process. The notice 
of the draft permit shall state when-
ever this has been done. 

(iv) A comment period of longer than 
60 days will often be necessary in com-
plicated proceedings to give com-
menters a reasonable opportunity to 
comply with the requirements of this 
subsection. Commenters may request 
longer comment periods and they shall 
be granted to the extent they appear 
necessary. 

(2) If any data, information, or argu-
ments submitted during the public 
comment period appear to raise sub-
stantial new questions concerning a 

permit, the Administrator may take 
one or more of the following actions: 

(i) Prepare a new draft permit, appro-
priately modified; 

(ii) Prepare a revised statement of 
basis, a fact sheet or revised fact sheet, 
and reopen the comment period; or 

(iii) Reopen or extend the comment 
period to give interested persons an op-
portunity to comment on the informa-
tion or arguments submitted. 

(3) Comments filed during the re-
opened comment period shall be lim-
ited to the substantial new questions 
that caused its reopening. The public 
notice shall define the scope of the re-
opening. 

(4) Public notice of any of the above 
actions shall be issued under paragraph 
(d) of this section. 

(i) Issuance and effective date of permit. 
(1) After the close of the public com-
ment period on a draft permit, the Ad-
ministrator shall issue a final permit 
decision. The Administrator shall no-
tify the applicant and each person who 
has submitted written comments or re-
quested notice of the final permit deci-
sion. This notice shall include ref-
erence to the procedures for appealing 
a decision on a permit. For the pur-
poses of this paragraph (i), a final per-
mit decision means a final decision to 
issue, deny, revise, revoke and reissue, 
or terminate a permit. 

(2) A final permit decision shall be-
come effective 30 days after the service 
of notice of the decision unless: 

(i) A later effective date is specified 
in the decision; or 

(ii) No comments requested a change 
in the draft permit, in which case the 
permit shall become effective imme-
diately upon issuance. 

(j) Response to comments. (1) At the 
time that any final permit decision is 
issued, the Administrator shall issue a 
response to comments. This response 
shall: 

(i) Specify which provisions, if any, 
of the draft permit have been changed 
in the final permit decision, and the 
reasons for the change; and 

(ii) Briefly describe and respond to 
all significant comments on the draft 
permit raised during the public com-
ment period, or during any hearing. 

(2) Any documents cited in the re-
sponse to comments shall be included 
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in the administrative record for the 
final permit decision as defined in 
paragraph (k) of this section. If new 
points are raised or new material sup-
plied during the public comment pe-
riod, EPA may document its response 
to those matters by adding new mate-
rials to the administrative record. 

(3) The response to comments shall 
be available to the public. 

(4) The Administrator will notify in 
writing any Affected State of any re-
fusal to accept recommendations for 
the permit that the State submitted 
during the public or Affected State re-
view period. 

(k) Administrative record for final per-
mit. (1) The Administrator shall base 
final permit decisions on the adminis-
trative record defined in this paragraph 
(k). 

(2) The administrative record for any 
final permit shall consist of: 

(i) All comments received during the 
public comment period, including any 
extension or reopening; 

(ii) The tape or transcript of any 
hearing(s) held; 

(iii) Any written material submitted 
at such a hearing; 

(iv) The response to comments re-
quired by paragraph (j) of this section 
and any new materials placed in the 
record under paragraph (j) of this sec-
tion; 

(v) Other documents contained in the 
supporting file for the permit; 

(vi) The final permit; 
(vii) The application and any sup-

porting data furnished by the appli-
cant; 

(viii) The draft permit or notice of 
intent to deny the application or to 
terminate the permit; 

(ix) The statement of basis for the 
draft permit; 

(x) All documents cited in the state-
ment of basis; and 

(xi) Other documents contained in 
the supporting file for the draft permit. 

(3) The additional documents re-
quired under paragraph (k)(2) of this 
section should be added to the record 
as soon as possible after their receipt 
or publication by EPA. The record 
shall be complete on the date the final 
permit is issued. 

(4) This section applies to all final 
permits. 

(5) Material readily available at the 
issuing Regional Office, or published 
materials which are generally avail-
able and which are included in the ad-
ministrative record under the stand-
ards of paragraph (j) of this section 
(‘‘response to comments’’), need not be 
physically included in the same file as 
the rest of the record as long as it is 
specifically referred to in the state-
ment of basis or fact sheet or in the re-
sponse to comments. 

(l) Appeal of permits. (1) Within 30 
days after a final permit decision has 
been issued, any person who filed com-
ments on the draft permit or partici-
pated in the public hearing may peti-
tion the Environmental Appeals Board 
to review any condition of the permit 
decision. Any person who failed to file 
comments or failed to participate in 
the public hearing on the draft permit 
may petition for administrative review 
only to the extent of the changes from 
the draft to the final permit decision. 
The 30-day period within which a per-
son may request review under this sub-
section begins with the service of no-
tice of the Administrator’s action un-
less a later date is specified in that no-
tice. The petition shall include a state-
ment of the reasons supporting that re-
view, including a demonstration that 
any issues raised were raised during 
the public comment period (including 
any public hearing) to the extent re-
quired by these regulations unless the 
petitioner demonstrates that it was 
impracticable to raise such objections 
within such period or unless the 
grounds for such objection arose after 
such period, and, when appropriate, a 
showing that the condition in question 
is based on: 

(i) A finding of fact or conclusion of 
law which is clearly erroneous; or 

(ii) An exercise of discretion or an 
important policy consideration which 
the Environmental Appeals Board 
should, in its discretion, review. 

(2) The Board may also decide on its 
initiative to review any condition of 
any permit issued under this subpart. 
The Board must act under this para-
graph within 30 days of the service date 
of notice of the Administrator’s action. 
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(3) Within a reasonable time fol-
lowing the filing of the petition for re-
view, the Board shall issue an order ei-
ther granting or denying the petition 
for review. To the extent review is de-
nied, the conditions of the final permit 
decision become final agency action. 
Public notice of any grant of review by 
the Board under paragraph (l) (1) or (2) 
of this section shall be given as pro-
vided in paragraph (d) of this section. 
Public notice shall set forth a briefing 
schedule for the appeal and shall state 
that any interested person may file an 
amicus brief. Notice of denial of review 
shall be sent only to applicant and to 
the person(s) requesting review. 

(4) A petition to the Board under 
paragraph (l)(1) of this section is, under 
42 U.S.C. 307(b), a prerequisite to the 
seeking of judicial review of the final 
agency action. 

(5) For purposes of judicial review, 
final agency action occurs when a final 
permit is issued or denied by EPA and 
agency review procedures are ex-
hausted. A final permit decision shall 
be issued by the Administrator: 

(i) When the Board issues notice to 
the parties that review has been de-
nied; 

(ii) When the Board issues a decision 
on the merits of the appeal and the de-

cision does not include a remand of the 
proceedings; or 

(iii) Upon the completion of remand 
proceedings if the proceedings are re-
manded, unless the Board’s remand 
order specifically provides that appeal 
of the remand decision will be required 
to exhaust administrative remedies. 

(6) Neither the filing of a petition for 
review of any condition of the permit 
or permit decision nor the granting of 
an appeal by the Environmental Ap-
peals Board shall stay the effect of any 
contested permit or permit condition. 

(m) Computation of time. (1) Any time 
period scheduled to begin on the occur-
rence of an act or event shall begin on 
the day after the act or event. 

(2) Any time period scheduled to 
begin before the occurrence of an act or 
event shall be computed so that the pe-
riod ends on the day before the act or 
event, except as otherwise provided. 

(3) If the final day of any time period 
falls on a weekend or legal holiday, the 
time period shall be extended to the 
next working day. 

(4) Whenever a party or interested 
person has the right or is required to 
act within a prescribed period after the 
service of notice or other paper upon 
him or her by mail, 3 days shall be 
added to the prescribed time. 
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