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(4) In any enforcement proceeding,
the permittee seeking to establish the
occurrence of an emergency has the
burden of proof.

(5) This provision is in addition to
any emergency or upset provision con-
tained in any applicable requirement.

[61 FR 34228, July 1, 1996, as amended at 62
FR 54947, Oct. 22, 1997; 66 FR 12876, Mar. 1,
2001; 66 FR 55885, Nov. 5, 2001; 68 FR 38523,
June 27, 2003]

§71.7 Permit issuance, renewal, re-
openings, and revisions.

(a) Action on application. (1) A permit,
permit modification, or renewal may
be issued only if all of the following
conditions have been met:

(i) The permitting authority has re-
ceived a complete application for a per-
mit, permit modification, or permit re-
newal, except that a complete applica-

tion need not be received before
issuance of a general permit under
§71.6(d);

(if) Except for modifications quali-
fying for minor permit modification
procedures under paragraphs (e) (1) and
(2) of this section, the permitting au-
thority has complied with the require-
ments for public participation under
this section or §71.11, as applicable;

(iii) The permitting authority has
complied with the requirements for no-
tifying and responding to affected
States under §71.8(a);

(iv) The conditions of the permit pro-
vide for compliance with all applicable
requirements and the requirements of
this part; and

(v) In the case of a program delegated
pursuant to §71.10, the Administrator
has received a copy of the proposed per-
mit and any notices required under
§71.10(d) and has not objected to
issuance of the permit under §71.10(g)
within the time period specified there-
in.

(2) Except as provided under the ini-
tial transition plan provided for under
§71.4(i) or under 40 CFR part 72 or title
V of the Act for the permitting of af-
fected sources under the acid rain pro-
gram, the permitting authority shall
take final action on each permit appli-
cation (including a request for permit
modification or renewal) within 18
months after receiving a complete ap-
plication.
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(3) The permitting authority shall
ensure that priority is given to taking
action on applications for construction
or modification under title I, parts C
and D of the Act.

(4) The permitting authority shall
promptly provide notice to the appli-
cant of whether the application is com-
plete. Unless the permitting authority
requests additional information or oth-
erwise notifies the applicant of incom-
pleteness within 60 days of receipt of
an application, the application shall be
deemed complete. For modifications
processed through minor permit modi-
fication procedures, such as those in
paragraphs (e) (1) and (2) of this sec-
tion, the permitting authority need not
make a completeness determination.

(5) The permitting authority shall
provide a statement that sets forth the
legal and factual basis for the draft
permit conditions (including references
to the applicable statutory or regu-
latory provisions). The permitting au-
thority shall send this statement to
any person who requests it, and to
EPA, in the case of a program dele-
gated pursuant to §71.10.

(6) The submittal of a complete appli-
cation shall not affect the requirement
that any source have a preconstruction
permit under title | of the Act.

(b) Requirement for a permit. Except as
provided in the following sentence,
§71.6(a)(13), and paragraphs (e)(1)(v) and
e(2)(v) of this section, no part 71 source
may operate after the time that it is
required to submit a timely and com-
plete application under this part, ex-
cept in compliance with a permit
issued under this part. If a part 71
source submits a timely and complete
application for permit issuance (includ-
ing for renewal), the source’s failure to
have a part 71 permit is not a violation
of this part until the permitting au-
thority takes final action on the per-
mit application, except as noted in this
section. This protection shall cease to
apply if, subsequent to the complete-
ness determination made pursuant to
paragraph (a)(4) of this section, and as
required by §71.5(c), the applicant fails
to submit by the deadline specified in
writing by the permitting authority
any additional information identified
as being needed to process the applica-
tion.
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(c) Permit renewal and expiration. (1)
(i) Permits being renewed are subject
to the same procedural requirements,
including those for public participa-
tion, affected State review, and EPA
review (in the case of a program dele-
gated pursuant to §71.10) that apply to
initial permit issuance.

(if) Permit expiration terminates the
source’s right to operate unless a time-
ly and complete renewal application
has been submitted consistent with
paragraph (b) of this section and
§71.5(a)(1)(iii).

(2) In the case of a program delegated
pursuant to §71.10, if the permitting
authority fails to act in a timely way
on permit renewal, EPA may invoke its
authority under section 505(e) of the
Act to terminate or revoke and reissue
the permit.

(3) If a timely and complete applica-
tion for a permit renewal is submitted,
consistent with §71.5(a)(2), but the per-
mitting authority has failed to issue or
deny the renewal permit before the end
of the term of the previous part 70 or 71
permit, then the permit shall not ex-
pire until the renewal permit has been
issued or denied and any permit shield
that may be granted pursuant to
§71.6(f) may extend beyond the original
permit term until renewal; or all the
terms and conditions of the permit in-
cluding any permit shield that may be
granted pursuant to §71.6(f) shall re-
main in effect until the renewal permit
has been issued or denied.

(d) Administrative permit amendments.
(1) An “‘administrative permit amend-
ment”’ is a permit revision that:

(i) Corrects typographical errors;

(ii) Identifies a change in the name,
address, or phone number of any person
identified in the permit, or provides a
similar minor administrative change
at the source;

(iii) Requires more frequent moni-
toring or reporting by the permittee;

(iv) Allows for a change in ownership
or operational control of a source
where the permitting authority deter-
mines that no other change in the per-
mit is necessary, provided that a writ-
ten agreement containing a specific
date for transfer of permit responsi-
bility, coverage, and liability between
the current and new permittee has
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been submitted to the permitting au-
thority;

(v) Incorporates into the part 71 per-
mit the requirements from
preconstruction review permits author-
ized under an EPA-approved program,
provided that such a program meets
procedural requirements substantially
equivalent to the requirements of
§§71.7 and 71.8 (and §71.10 in the case of
a delegated program) that would be ap-
plicable to the change if it were subject
to review as a permit modification, and
compliance requirements substantially
equivalent to those contained in §71.6;
or

(vi) Incorporates any other type of
change which the Administrator has
determined to be similar to those in
paragraphs (d)(1)(i) through (iv) of this
section.

(2) Administrative permit amend-
ments for purposes of the acid rain por-
tion of the permit shall be governed by
40 CFR part 72.

(3) Administrative permit amendment
procedures. An administrative permit
amendment may be made by the per-
mitting authority consistent with the
following:

(i) The permitting authority shall
take no more than 60 days from receipt
of a request for an administrative per-
mit amendment to take final action on
such request, and may incorporate
such changes without providing notice
to the public or affected States pro-
vided that it designates any such per-
mit revisions as having been made pur-
suant to this paragraph.

(ii) The permitting authority shall
submit a copy of the revised permit to
the Administrator in the case of a pro-
gram delegated pursuant to §71.10.

(iii) The source may implement the
changes addressed in the request for an
administrative amendment imme-
diately upon submittal of the request.

(4) The permitting authority may,
upon taking final action granting a re-
quest for an administrative permit
amendment, allow coverage by the per-
mit shield in §71.6(f) for administrative
permit amendments made pursuant to
paragraph (d)(1)(v) of this section
which meet the relevant requirements
of §§71.6, 71.7, and 71.8 for significant
permit modifications.

272



Environmental Protection Agency

(e) Permit modifications. A permit
modification is any revision to a part
71 permit that cannot be accomplished
under the provisions for administrative
permit amendments under paragraph
(d) of this section. A permit modifica-
tion for purposes of the acid rain por-
tion of the permit shall be governed by
40 CFR part 72.

(1) Minor permit modification proce-
dures.

(i) Criteria.

(A) Minor permit modification proce-
dures may be used only for those per-
mit modifications that:

(1) Do not violate any applicable re-
quirement;

(2) Do not involve significant changes
to existing monitoring, reporting, or
recordkeeping requirements in the per-
mit;

(3) Do not require or change a case-
by-case determination of an emission
limitation or other standard, or a
source-specific determination for tem-
porary sources of ambient impacts, or
a visibility or increment analysis;

(4) Do not seek to establish or change
a permit term or condition for which
there is no corresponding underlying
applicable requirement and that the
source has assumed to avoid an appli-
cable requirement to which the source
would otherwise be subject. Such terms
and conditions include:

(i) A federally enforceable emissions
cap assumed to avoid classification as
a modification under any provision of
title I; and

(i) An alternative emissions limit
approved pursuant to regulations pro-
mulgated under section 112(i)(5) of the
Act;

(5) Are not modifications under any
provision of title | of the Act; and

(6) Are not required to be processed
as a significant modification.

(B) Notwithstanding paragraphs
©)(@)()(A) and (e)(2)(i) of this section,
minor permit modification procedures
may be used for permit modifications
involving the use of economic incen-
tives, marketable permits, emissions
trading, and other similar approaches,
to the extent that such minor permit
modification procedures are explicitly
provided for in an applicable imple-
mentation plan or in applicable re-
quirements promulgated by EPA.
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(ii) Application. An application re-
questing the use of minor permit modi-
fication procedures shall meet the re-
quirements of §71.5(c) and shall include
the following:

(A) A description of the change, the
emissions resulting from the change,
and any new applicable requirements
that will apply if the change occurs;

(B) The source’s suggested draft per-
mit;

(C) Certification by a responsible of-
ficial, consistent with §71.5(d), that the
proposed modification meets the cri-
teria for use of minor permit modifica-
tion procedures and a request that such
procedures be used; and

(D) Completed forms for the permit-
ting authority to use to notify affected
States (and the Administrator in the
case of a program delegated pursuant
to §71.10) as required under §§71.8 and
71.10(d).

(iii) EPA and affected State notifica-
tion. Within 5 working days of receipt
of a complete permit modification ap-
plication, the permitting authority
shall meet its obligation under §71.8(a)
to notify affected States (and its obli-
gation under §71.10(d) to notify the Ad-
ministrator in the case of a program
delegated pursuant to §71.10) of the re-
quested permit modification. In the
case of a program delegated pursuant
to §71.10, the permitting authority
promptly shall send any notice re-
quired under §71.8(b) to the Adminis-
trator.

(iv) Timetable for issuance. In the case
of a program delegated pursuant to
§71.10, the permitting authority may
not issue a final permit modification
until after EPA’s 45-day review period
or until EPA has notified the permit-
ting authority that EPA will not ob-
ject to issuance of the permit modifica-
tion, whichever is first, although the
permitting authority can approve the
permit modification prior to that time.
Within 90 days of the permitting
authority’s receipt of an application
under minor permit modification pro-
cedures (or 15 days after the end of the
Administrator’s 45-day review period
under §71.10(g) in the case of a program
delegated pursuant to §71.10, whichever
is later), the permitting authority
shall:
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(A) Issue the permit modification as
proposed;

(B) Deny the permit modification ap-
plication;

(C) Determine that the requested
modification does not meet the minor
permit modification criteria and
should be reviewed under the signifi-
cant modification procedures; or

(D) Revise the draft permit modifica-
tion (and, in the case of a program del-
egated pursuant to §71.10, transmit to
the Administrator the new proposed
permit modification as required by
§71.10(d)).

(v) Source’s ability to make change.
The source may make the change pro-
posed in its minor permit modification
application immediately after it files
such application. After the source
makes the change allowed by the pre-
ceding sentence, and until the permit-
ting authority takes any of the actions
specified In paragraphs (e)(1)(iv) (A)
through (C) of this section, the source
must comply with both the applicable
requirements governing the change and
the proposed permit terms and condi-
tions. During this time period, the
source need not comply with the exist-
ing permit terms and conditions it
seeks to modify. However, if the source
fails to comply with its proposed per-
mit terms and conditions during this
time period, the existing permit terms
and conditions it seeks to modify may
be enforced against it.

(vi) Permit shield. The permit shield
under §71.6(f) may not extend to minor
permit modifications.

(2) Group processing of minor permit
modifications. Consistent with this
paragraph, the permitting authority
may modify the procedure outlined in
paragraph (e)(1) of this section to proc-
ess groups of a source’s applications for
certain modifications eligible for
minor permit modification processing.

(i) Criteria. Group processing of modi-
fications may be used only for those
permit modifications:

(A) That meet the criteria for minor
permit modification procedures under
paragraph (e)(1)(i)(A) of this section;
and

(B) That collectively are below the
threshold level of 10 percent of the
emissions allowed by the permit for the
emissions unit for which the change is
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requested, 20 percent of the applicable
definition of major source in §71.2, or 5
tpy, whichever is least.

(ii) Application. An application re-
questing the use of group processing
procedures shall meet the requirements
of §71.5(c) and shall include the fol-
lowing:

(A) A description of the change, the
emissions resulting from the change,
and any new applicable requirements
that will apply if the change occurs.

(B) The source’s suggested draft per-
mit.

(C) Certification by a responsible of-
ficial, consistent with §71.5(d), that the
proposed modification meets the cri-
teria for use of group processing proce-
dures and a request that such proce-
dures be used.

(D) A list of the source’s other pend-
ing applications awaiting group proc-
essing, and a determination of whether
the requested modification, aggregated
with these other applications, equals or
exceeds the threshold set under para-
graph (e)(2)(i)(B) of this section.

(E) Certification, consistent with
§71.5(d), that, in the case of a program
delegated pursuant to §71.10, the source
has notified EPA of the proposed modi-
fication. Such notification need only
contain a brief description of the re-
quested modification.

(F) Completed forms for the permit-
ting authority to use to notify affected
States as required under §71.8 (and the
Administrator as required under
§71.10(d) in the case of a program dele-
gated pursuant to §71.10).

(iii) EPA and affected State notifica-
tion. On a quarterly basis or within 5
business days of receipt of an applica-
tion demonstrating that the aggregate
of a source’s pending applications
equals or exceeds the threshold level
set under paragraph (e)(2)(i)(B) of this
section, whichever is earlier, the per-
mitting authority promptly shall meet
its obligation under §71.8(a) to notify
affected States (and its obligation
under §71.10(d) to notify EPA in the
case of a program delegated pursuant
to §71.10) of the requested permit modi-
fication. The permitting authority
shall send any notice required under
§71.8(b) to the Administrator in the
case of a program delegated pursuant
to §71.10.
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(iv) Timetable for issuance. The provi-
sions of paragraph (e)(1)(iv) of this sec-
tion shall apply to modifications eligi-
ble for group processing, except that
the permitting authority shall take
one of the actions specified in para-
graphs (e)(1)(iv) (A) through (D) of this
section within 180 days of receipt of the
application (or, in the case of a pro-
gram delegated pursuant to §71.10, 15
days after the end of the Administra-
tor’s 45-day review period under
§71.10(g), whichever is later).

(v) Source’s ability to make change.
The provisions of paragraph (e)(1)(v) of
this section shall apply to modifica-
tions eligible for group processing.

(vi) Permit shield. The provisions of
paragraph (e)(1)(vi) of this section shall
also apply to modifications eligible for
group processing.

(©) Significant modification
procedures—(i)  Criteria.  Significant
modification procedures shall be used
for applications requesting permit
modifications that do not qualify as
minor permit modifications or as ad-
ministrative amendments. Every sig-
nificant change in existing monitoring
permit terms or conditions and every
relaxation of reporting or record-
keeping permit terms or conditions
shall be considered significant. Nothing
herein shall be construed to preclude
the permittee from making changes
consistent with this part that would
render existing permit compliance
terms and conditions irrelevant.

(i) Significant permit modifications
shall meet all requirements of this
part, including those for applications,
public participation, review by affected
States, and review by EPA (in the case
of a program delegated pursuant to
§71.10), as they apply to permit
issuance and permit renewal. The per-
mitting authority shall design and im-
plement this review process to com-
plete review on the majority of signifi-
cant permit modifications within 9
months after receipt of a complete ap-
plication.

(f) Reopening for cause. (1) Each issued
permit shall include provisions speci-
fying the conditions under which the
permit will be reopened prior to the ex-
piration of the permit. A permit shall
be reopened and revised under any of
the following circumstances:
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(i) Additional applicable require-
ments under the Act become applicable
to a major part 71 source with a re-
maining permit term of 3 or more
years. Such a reopening shall be com-
pleted not later than 18 months after
promulgation of the applicable require-
ment. No such reopening is required if
the effective date of the requirement is
later than the date on which the per-
mit is due to expire, unless the original
permit or any of its terms and condi-
tions have been extended pursuant to
paragraph (c)(3) of this section.

(ii) Additional requirements (includ-
ing excess emissions requirements) be-
come applicable to an affected source
under the acid rain program. Upon ap-
proval by the Administrator, excess
emissions offset plans shall be deemed
to be incorporated into the permit.

(iii) The permitting authority (or
EPA, in the case of a program dele-
gated pursuant to §71.10) determines
that the permit contains a material
mistake or that inaccurate statements
were made in establishing the emis-
sions standards or other terms or con-
ditions of the permit.

(iv) The permitting authority (or
EPA, in the case of a program dele-
gated pursuant to §71.10) determines
that the permit must be revised or re-
voked to assure compliance with the
applicable requirements.

(2) Proceedings to reopen and issue a
permit shall follow the same proce-
dures as apply to initial permit
issuance and shall affect only those
parts of the permit for which cause to
reopen exists, and shall be made as ex-
peditiously as practicable.

(3) Reopenings under paragraph (f)(1)
of this section shall not be initiated be-
fore a notice of such intent is provided
to the part 71 source by the permitting
authority at least 30 days in advance of
the date that the permit is to be re-
opened, except that the permitting au-
thority may provide a shorter time pe-
riod in the case of an emergency.

(9) Reopenings for cause by EPA for
delegated programs. (1) In the case of a
program delegated pursuant to §71.10,
if the Administrator finds that cause
exists to terminate, modify, or revoke
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and reissue a permit pursuant to para-
graph (f) of this section, the Adminis-
trator will notify the permitting au-
thority and the permittee of such find-
ing in writing.

(2) The permitting authority shall,
within 90 days after receipt of such no-
tification, forward to EPA a proposed
determination of termination, modi-
fication, or revocation and reissuance,
as appropriate. The Administrator may
extend this 90-day period for an addi-
tional 90 days if he or she finds that a
new or revised permit application is
necessary or that the permitting au-
thority must require the permittee to
submit additional information.

(3) The Administrator will review the
proposed determination from the per-
mitting authority within 90 days of re-
ceipt.

(4) The permitting authority shall
have 90 days from receipt of an EPA
objection to resolve any objection that
EPA makes and to terminate, modify,
or revoke and reissue the permit in ac-
cordance with the Administrator’s ob-
jection.

(5) If the permitting authority fails
to submit a proposed determination
pursuant to paragraph (g)(2) of this sec-
tion or fails to resolve any objection
pursuant to paragraph (g)(4) of this sec-
tion, the Administrator will terminate,
modify, or revoke and reissue the per-
mit after taking the following actions:

(i) Providing at least 30 days’ notice
to the permittee in writing of the rea-
sons for any such action. This notice
may be given during the procedures in
paragraphs (g) (1) through (4) of this
section.

(ii) Providing the permittee an op-
portunity for comment on the Admin-
istrator’s proposed action and an op-
portunity for a hearing.

§71.8 Affected State review.

(a) Notice of draft permits. When a part
71 operating permits program becomes
effective in a State or within Indian
country, the permitting authority
shall provide notice of each draft per-
mit to any affected State, as defined in
§71.2 on or before the time that the
permitting authority provides this no-
tice to the public pursuant to §71.7 or
§71.11(d) except to the extent §71.7(e)(1)
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or (2) requires the timing of the notice
to be different.

(b) Notice of refusal to accept rec-
ommendations. Prior to issuance of the
final permit, the permitting authority
shall notify any affected State in writ-
ing of any refusal by the permitting
authority to accept all recommenda-
tions for the proposed permit that the
affected State submitted during the
public or affected State review period.
The notice shall include the permitting
authority’s reasons for not accepting
any such recommendation. The permit-
ting authority is not required to accept
recommendations that are not based on
applicable requirements or the require-
ments of this part. In the case of a pro-
gram delegated pursuant to §71.10, the
permitting authority shall include
such notice as part of the submittal of
the proposed permit to the Adminis-
trator (or as soon as possible after the
submittal for minor permit modifica-
tion procedures allowed under
§71.7(e)(1) or (2)).

(c) Waiver of notice requirements. The
Administrator may waive the require-
ments of paragraph (a) of this section
for any category of sources (including
any class, type, or size within such cat-
egory) other than major sources by
regulation for a category of sources na-
tionwide.

(d) Notice provided to Indian Tribes.
The permitting authority shall provide
notice of each draft permit to any fed-
erally recognized Indian Tribe:

(1) Whose air quality may be affected
by the permitting action and is in an
area contiguous to the jurisdiction in
which the part 71 permit is proposed; or

(2) Is within 50 miles of the permitted
source.

[61 FR 34228, July 1, 1996, as amended at 64
FR 8263, Feb. 19, 1999]

§71.9 Permit fees.

(a) Fee requirement. The owners or op-
erators of part 71 sources shall pay an-
nual fees, or the equivalent over some
other period, that are sufficient to
cover the permit program costs, in ac-
cordance with the procedures described
in this section.

(b) Permit program costs. These costs
include, but are not limited to, the
costs of the following activities as they
relate to a part 71 program:
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