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and processors’ stock-on-hand as of Au-
gust 27, 1990. 

(b) After August 25, 1995, manufactur-
ers, importers, and processors of all as-
bestos-containing products that are 
identified in § 763.165(b), shall label the 
products as specified in this subpart at 
the time of manufacture, import, or 
processing. This requirement includes 
labeling all manufacturers’, importers’, 
and processors’ stock-on-hand as of Au-
gust 25, 1995. 

(c) The label shall be placed directly 
on the visible exterior of the wrappings 
and packaging in which the product is 
placed for sale, shipment, or storage. If 
the product has more than one layer of 
external wrapping or packaging, the 
label must be attached to the inner-
most layer adjacent to the product. If 
the innermost layer of product wrap-
ping or packaging does not have a visi-
ble exterior surface larger than 5 
square inches, either a tag meeting the 
requirements of paragraph (d) of this 
section must be securely attached to 
the product’s innermost layer of prod-
uct wrapping or packaging, or a label 
must be attached to the next outer 
layer of product packaging or wrap-
ping. Any products that are distributed 
in commerce to someone other than 
the end user, shipped, or stored with-
out packaging or wrapping must be la-
beled or tagged directly on a visible ex-
terior surface of the product as de-
scribed in paragraph (d) of this section. 

(d)(1) Labels must be either printed 
directly on product packaging or in the 
form of a sticker or tag made of plas-
tic, paper, metal, or other durable sub-
stances. Labels must be attached in 
such a manner that they cannot be re-
moved without defacing or destroying 
them. Product labels shall appear as in 
paragraph (d)(2) of this section and 
consist of block letters and numerals of 
color that contrasts with the back-
ground of the label or tag. Labels shall 
be sufficiently durable to equal or ex-
ceed the life, including storage and dis-
posal, of the product packaging or 
wrapping. The size of the label or tag 
must be at least 15.25 cm (6 inches) on 
each side. If the product packaging is 
too small to accommodate a label of 
this size, the label may be reduced in 
size proportionately to the size of the 
product packaging or wrapping down to 

a minimum 2.5 cm (1 inch) on each side 
if the product wrapping or packaging 
has a visible exterior surface larger 
than 5 square inches. 

(2) Products subject to this subpart 
shall be labeled in English as follows:

NOTICE 

This product contains ASBESTOS. The U.S. 
Environmental Protection Agency has 
banned the distribution in U.S. commerce of 
this product under section 6 of the Toxic 
Substances Control Act (15 U.S.C. 2605) as of 
(insert effective date of ban on distribution 
in commerce). Distribution of this product in 
commerce after this date and intentionally 
removing or tampering with this label are 
violations of Federal law.

(e) No one may intentionally remove, 
deface, cover, or otherwise obscure or 
tamper with a label or sticker that has 
been applied in compliance with this 
section, except when the product is 
used or disposed of. 

[59 FR 33209, June 28, 1994]

§ 763.173 Exemptions. 

(a) Persons who are subject to the 
prohibitions imposed by §§ 763.165, 
763.167, or 763.169 may file an applica-
tion for an exemption. Persons whose 
exemption applications are approved 
by the Agency may manufacture, im-
port, process, or distribute in com-
merce the banned product as specified 
in the Agency’s approval of the appli-
cation. No applicant for an exemption 
may continue the banned activity that 
is the subject of an exemption applica-
tion after the effective date of the ban 
unless the Agency has granted the ex-
emption or the applicant receives an 
extension under paragraph (b)(4) or (5) 
of this section. 

(b) Application filing dates. (1) Appli-
cations for products affected by the 
prohibitions under §§ 763.165(a) and 
763.167(a) may be submitted at any 
time and will be either granted or de-
nied by EPA as soon as is feasible. 

(2) Applications for products affected 
by the ban under § 763.169(a) may be 
submitted at any time and will be ei-
ther granted or denied by EPA as soon 
as is feasible. 

(3) Applications for products affected 
by the ban under §§ 763.165(b) and 
763.167(b) may not be submitted prior 
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to February 27, 1995. Complete applica-
tions received after that date, but be-
fore August 25, 1995, will be either 
granted or denied by the Agency prior 
to the effective date of the ban for the 
product. Applications received after 
August 25, 1995, will be either granted 
or denied by EPA as soon as is feasible. 

(4) Applications for products affected 
by the ban under § 763.169(b) may not be 
submitted prior to February 26, 1996. 
Complete applications received after 
that date, but before August 26, 1996, 
will be either granted or denied by the 
Agency prior to the effective date of 
the ban for the product. Applications 
received after August 26, 1996, will be 
either granted or denied by EPA as 
soon as is feasible. 

(5) The Agency will consider an appli-
cation for an exemption from a ban 
under § 763.169 for a product at the same 
time the applicant submits an applica-
tion for an exemption from a ban under 
§ 763.165 or § 763.167 for that product. 
EPA will grant an exemption at that 
time from a ban under § 763.169 if the 
Agency determines it appropriate to do 
so. 

(6) If the Agency denies an applica-
tion less than 30 days before the effec-
tive date of a ban for a product, the ap-
plicant can continue the activity for 30 
days after receipt of the denial from 
the Agency. 

(7) If the Agency fails to meet the 
deadlines stated in paragraphs (b)(3) 
and (b)(4) of this section for granting or 
denying a complete application in in-
stances in which the deadline is before 
the effective date of the ban to which 
the application applies, the applicant 
will be granted an extension of 1 year 
from the Agency’s deadline date. Dur-
ing this extension period the applicant 
may continue the activity that is the 
subject of the exemption application. 
The Agency will either grant or deny 
the application during the extension 
period. The extension period will ter-
minate either on the date the Agency 
grants the application or 30 days after 
the applicant receives the Agency’s de-
nial of the application. However, no ex-
tension will be granted if the Agency is 
scheduled to grant or deny an applica-
tion at some date after the effective 
date of the ban, pursuant to the dead-

lines stated in paragraphs (b)(3) and 
(b)(4) of this section. 

(c) Where to file. All applications 
must be submitted to the following lo-
cation: TSCA Docket Receipts Office 
(7407), Office of Pollution Prevention 
and Toxics, U.S. Environmental Pro-
tection Agency, Rm E–G99, 1200 Penn-
sylvania Ave., NW., Washington, DC 
20460, ATTENTION: Asbestos Exemp-
tion. For information regarding the 
submission of exemptions containing 
information claimed as confidential 
business information (CBI), see 
§ 763.179. 

(d) Content of application and cri-
teria for decisionmaking. 

(1) Content of application. Each ap-
plication must contain the following: 

(i) Name, address, and telephone 
number of the applicant. 

(ii) Description of the manufacturing, 
import, processing, and/or distribution 
in commerce activity for which an ex-
emption is requested, including a de-
scription of the asbestos-containing 
product to be manufactured, imported, 
processed, or distributed in commerce. 

(iii) Identification of locations at 
which the exempted activity would 
take place. 

(iv) Length of time requested for ex-
emption (maximum length of an ex-
emption is 4 years). 

(v) Estimated amount of asbestos to 
be used in the activity that is the sub-
ject of the exemption application. 

(vi) Data demonstrating the exposure 
level over the life cycle of the product 
that is the subject of the application. 

(vii) Data concerning: 
(A) The extent to which non-asbestos 

substitutes for the product that is the 
subject of the application fall signifi-
cantly short in performance under nec-
essary product standards or require-
ments, including laws or ordinances 
mandating product safety standards. 

(B) The costs of non-asbestos sub-
stitutes relative to the costs of the as-
bestos-containing product and, in the 
case in which the product is a compo-
nent of another product, the effect on 
the cost of the end use product of using 
the substitute component. 

(C) The extent to which the product 
or use serves a high-valued use. 
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(viii) Evidence of demonstrable good 
faith attempts by the applicant to de-
velop and use a non-asbestos substance 
or product which may be substituted 
for the asbestos-containing product or 
the asbestos in the product or use that 
is the subject to the application. 

(ix) Evidence, in addition to that pro-
vided in the other information required 
with the application, showing that the 
continued manufacture, importation, 
processing, distribution in commerce, 
and use, as applicable, of the product 
will not present an unreasonable risk 
of injury to human health. 

(2) Criteria for decision (existing 
products). After considering all the in-
formation provided by an applicant 
under paragraphs (d)(1) and (e) of this 
section, and any other information 
available to EPA, EPA will grant an 
exemption from the prohibitions in 
§§ 763.165, 763.167, or 763.169 for an appli-
cant’s asbestos-containing product 
only if EPA determines both of the fol-
lowing: 

(i) The applicant has made good faith 
attempts to develop and use a non-as-
bestos substance or product which may 
be substituted for the asbestos-con-
taining product or the asbestos in the 
product or use, and those attempts 
have failed to produce a substitute or a 
substitute that results in a product 
that can be economically produced. 

(ii) Continued manufacturing, proc-
essing, distribution in commerce, and 
use, as applicable, of the product will 
not present an unreasonable risk of in-
jury to human health. 

(3) Criteria for decision (new prod-
ucts). Requests to develop and use an 
asbestos substance or product will be 
treated as a petition pursuant to sec-
tion 21 of TSCA. 

(e) The Agency reserves the right to 
request further information from an 
exemption applicant if necessary to 
complete the Agency’s evaluation of an 
application. 

(f) Upon receipt of a complete appli-
cation, the Agency will issue a notice 
in the FEDERAL REGISTER announcing 
its receipt and invite public comments 
on the merits of the application. 

(g) If the application does not include 
all of the information required in para-
graph (d) of this section, the Agency 
will return it to the applicant as in-

complete and any resubmission of the 
application will be considered a new 
application for purposes of the avail-
ability of any extension period. If the 
application is substantially inadequate 
to allow the Agency to make a rea-
soned judgment on any of the informa-
tion required in paragraph (d) of this 
section and the Agency chooses to re-
quest additional information from the 
applicant, the Agency may also deter-
mine that an extension period provided 
for in paragraph (b)(5) of this section is 
unavailable to the applicant. 

(h) When denying an application, the 
Agency will notify the applicant by 
registered mail of its decision and ra-
tionale. Whenever possible, the Agency 
will send this letter prior to the appro-
priate ban. This letter will be consid-
ered a final Agency action for purposes 
of judicial review. A notice announcing 
the Agency’s denial of the application 
will be published in the FEDERAL REG-
ISTER. 

(i) If the Agency proposes to approve 
an exemption, it will issue a notice in 
the FEDERAL REGISTER announcing this 
intent and invite public comments. If, 
after considering any timely comments 
received, the Agency approves an ex-
emption, its decision will be published 
in the FEDERAL REGISTER. This notice 
will be considered a final Agency ac-
tion for purposes of judicial review. 

(j) The length of an exemption period 
will be specified by the agency when it 
approves the exemption. To extend an 
exemption period beyond the period 
stipulated by EPA, applicants must 
submit a new application to the Agen-
cy, following the application proce-
dures described in this section. Appli-
cations may not be submitted prior to 
15 months before the expiration of the 
exemption period, unless stated other-
wise in the notice granting the exemp-
tion. Applications received between 15 
months and 1 year before the end of the 
exemption period will be either granted 
or denied by the Agency before the end 
of the exemption period. Applications 
received after the date 1 year prior to 
the end of the exemption period will be 
either granted or denied by the Agency 
as soon as is feasible. Applicants may 
not continue the activity that is the 
subject of the renewal application after 
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the date of the end of the exemption 
period. 

[54 FR 29507, July 12, 1989; 54 FR 37531, Sept. 
11, 1989, as amended at 54 FR 46898, Nov. 8, 
1989; 59 FR 33210, June 28, 1994]

§ 763.175 Enforcement. 
(a) Failure to comply with any provi-

sion of this subpart is a violation of 
section 15 of the Act (15 U.S.C. 2614). 

(b) Failure or refusal to establish and 
maintain records, or to permit access 
to or copying of records as required by 
section 11 of the Act (15 U.S.C. 2610) is 
a violation of section 15 of the Act (15 
U.S.C. 2614). 

(c) Failure or refusal to permit entry 
or inspection as required by section 11 
of the Act (15 U.S.C. 2610) is a violation 
of section 15 of the Act (15 U.S.C. 2614). 

(d) Violators may be subject to the 
civil and criminal penalties in section 
16 of the Act (15 U.S.C. 2615) for each 
violation. 

(e) The Agency may seek to enjoin 
the manufacture, import, processing, 
or distribution in commerce of asbes-
tos-containing products in violation of 
this subpart, or act to seize any asbes-
tos-containing products manufactured, 
imported, processed, or distributed in 
commerce in violation of this subpart, 
or take any other actions under the au-
thority of section 7 or 17 of the Act (15 
U.S.C. 2606 or 2616) that are appro-
priate.

§ 763.176 Inspections. 
The Agency will conduct inspections 

under section 11 of the Act (15 U.S.C. 
2610) to ensure compliance with this 
subpart.

§ 763.178 Recordkeeping. 
(a) Inventory. (1) Each person who is 

subject to the prohibitions imposed by 
§§ 763.165 and 763.167 must perform an 
inventory of the stock-on-hand of each 
banned product as of the effective date 
of the ban for that product for the ap-
plicable activity. 

(2) The inventory shall be in writing 
and shall include the type of product, 
the number of product units currently 
in the stock-on-hand of the person per-
forming the inventory, and the loca-
tion of the stock. 

(3) Results of the inventory for a 
banned product must be maintained by 

the person for 3 years after the effec-
tive date of the § 763.165 or § 763.167 ban 
on the product. 

(b) Records. (1) Each person whose ac-
tivities are subject to the bans imposed 
by §§ 763.165, 763.167, and 763.169 for a 
product must, between the effective 
date of the § 763.165 or § 763.167 ban on 
the product and the § 763.169 ban on the 
product, keep records of all commer-
cial transactions regarding the prod-
uct, including the dates of purchases 
and sales and the quantities purchased 
or sold. These records must be main-
tained for 3 years after the effective 
date of the § 763.169 ban for the product. 

(2) Each person who is subject to the 
requirements of § 763.171 must, for each 
product required to be labeled, main-
tain a copy of the label used in compli-
ance with § 763.171. These records must 
be maintained for 3 years after the ef-
fective date of the ban on distribution 
in commerce for the product for which 
the § 763.171 requirements apply. 

[54 FR 29507, July 12, 1989, as amended by 54 
FR 46898, Nov. 8, 1989; 58 FR 34205, June 23, 
1993]

§ 763.179 Confidential business infor-
mation claims. 

(a) Applicants for exemptions under 
§ 763.173 may assert a Confidential Busi-
ness Information (CBI) claim for infor-
mation in an exemption application or 
supplement submitted to the Agency 
under this subpart only if the claim is 
asserted in accordance with this sec-
tion, and release of the information 
would reveal trade secrets or confiden-
tial commercial or financial informa-
tion, as provided in section 14(a) of the 
Act. Information covered by a CBI 
claim will be treated in accordance 
with the procedures set forth in 40 CFR 
part 2, subpart B. The Agency will 
place all information not claimed as 
CBI in the manner described in this 
section in a public file without further 
notice to the applicant. 

(b) Applicants may assert CBI claims 
only at the time they submit a com-
pleted exemption application and only 
in the specified manner. If no such 
claim accompanies the information 
when it is received by the Agency, the 
information may be made available to 
the public without further notice to 
the applicant. Submitters that claim 
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