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(1) Damaged or significantly dam-
aged thermal system insulation ACM.

(2) Damaged friable surfacing ACM.

(3) Significantly damaged friable sur-
facing ACM.

(4) Damaged or significantly dam-
aged friable miscellaneous ACM.

(5) ACBM with potential for damage.

(6) ACBM with potential for signifi-
cant damage.

(7) Any remaining friable ACBM or
friable suspected ACBM.

(c) Assessment may include the fol-
lowing considerations:

(1) Location and the amount of the
material, both in total quantity and as
a percentage of the functional space.

(2) Condition of the material, speci-
fying:

(i) Type of damage or significant
damage (e.g., flaking, blistering, water
damage, or other signs of physical
damage).

(ii) Severity of damage (e.g., major
flaking, severely torn jackets, as op-
posed to occasional flaking, minor
tears to jackets).

(iii) Extent or spread of damage over
large areas or large percentages of the
homogeneous area.

(3) Whether the material
sible.

(4) The material’s potential for dis-
turbance.

(5) Known or suspected causes of
damage or significant damage (e.g., air
erosion, vandalism, vibration, water).

(6) Preventive measures which might
eliminate the reasonable likelihood of
undamaged ACM from becoming sig-
nificantly damaged.

(d) The local education agency shall
select a person accredited to develop
management plans to review the re-
sults of each inspection, reinspection,
and assessment for the school building
and to conduct any other necessary ac-
tivities in order to recommend in writ-
ing to the local education agency ap-
propriate response actions. The accred-
ited person shall sign and date the rec-
ommendation, provide his or her State
of accreditation, and, if applicable, pro-
vide his or her accreditation number,
and submit a copy of the recommenda-
tion to the person designated under
§763.84 for inclusion in the manage-
ment plan.

is acces-
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§763.90 Response actions.

(@) The local education agency shall
select and implement in a timely man-
ner the appropriate response actions in
this section consistent with the assess-
ment conducted in §763.88. The re-
sponse actions selected shall be suffi-
cient to protect human health and the
environment. The Ilocal education
agency may then select, from the re-
sponse actions which protect human
health and the environment, that ac-
tion which is the least burdensome
method. Nothing in this section shall
be construed to prohibit removal of
ACBM from a school building at any
time, should removal be the preferred
response action of the local education
agency.

(b) If damaged or significantly dam-
aged thermal system insulation ACM is
present in a building, the local edu-
cation agency shall:

(1) At least repair the damaged area.

(2) Remove the damaged material if
it is not feasible, due to technological
factors, to repair the damage.

(3) Maintain all thermal system insu-
lation ACM and its covering in an in-
tact state and undamaged condition.

(©)(1) If damaged friable surfacing
ACM or damaged friable miscellaneous
ACM is present in a building, the local
education agency shall select from
among the following response actions:
encapsulation, enclosure, removal, or
repair of the damaged material.

(2) In selecting the response action
from among those which meet the defi-
nitional standards in §763.83, the local
education agency shall determine
which of these response actions pro-
tects human health and the environ-
ment. For purposes of determining
which of these response actions are the
least burdensome, the local education
agency may then consider local cir-
cumstances, including occupancy and
use patterns within the school build-
ing, and its economic concerns, includ-
ing short- and long-term costs.

(d) If significantly damaged friable
surfacing ACM or significantly dam-
aged friable miscellaneous ACM is
present in a building the local edu-
cation agency shall:

(1) Immediately isolate the func-
tional space and restrict access, unless
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isolation is not necessary to protect
human health and the environment.

(2) Remove the material in the func-
tional space or, depending upon wheth-
er enclosure or encapsulation would be
sufficient to protect human health and
the environment, enclose or encap-
sulate.

(e) If any friable surfacing ACM,
thermal system insulation ACM, or fri-
able miscellaneous ACM that has po-
tential for damage is present in a
building, the local education agency
shall at least implement an operations
and maintenance (O&M) program, as
described under §763.91.

(f) If any friable surfacing ACM, ther-
mal system insulation ACM, or friable
miscellaneous ACM that has potential
for significant damage is present in a
building, the local education agency
shall:

(1) Implement an O&M program, as
described under §763.91.

(2) Institute preventive measures ap-
propriate to eliminate the reasonable
likelihood that the ACM or its covering
will become significantly damaged, de-
teriorated, or delaminated.

(3) Remove the material as soon as
possible if appropriate preventive
measures cannot be effectively imple-
mented, or unless other response ac-
tions are determined to protect human
health and the environment. Imme-
diately isolate the area and restrict ac-
cess if necessary to avoid an imminent
and substantial endangerment to
human health or the environment.

(g) Response actions including re-
moval, encapsulation, enclosure, or re-
pair, other than small-scale, short-du-
ration repairs, shall be designed and
conducted by persons accredited to de-
sign and conduct response actions.

(h) The requirements of this subpart
E in no way supersede the worker pro-
tection and work practice require-
ments under 29 CFR 1926.58 (Occupa-
tional Safety and Health Administra-
tion (OSHA) asbestos worker protec-
tion standards for construction), 40
CFR part 763, subpart G (EPA asbestos
worker protection standards for public
employees), and 40 CFR part 61, sub-
part M (National Emission Standards
for Hazardous Air Pollutants—Asbes-
tos).

40 CFR Ch. | (7-1-03 Edition)

(i) Completion of response actions. (1)
At the conclusion of any action to re-
move, encapsulate, or enclose ACBM or
material assumed to be ACBM, a per-
son designated by the local education
agency shall visually inspect each
functional space where such action was
conducted to determine whether the
action has been properly completed.

(2)(i) A person designated by the local
education agency shall collect air sam-
ples using aggressive sampling as de-
scribed in appendix A to this subpart E
to monitor air for clearance after each
removal, encapsulation, and enclosure
project involving ACBM, except for
projects that are of small-scale, short-
duration.

(ii) Local education agencies shall
have air samples collected under this
section analyzed for asbestos using lab-
oratories accredited by the National
Bureau of Standards to conduct such
analysis using transmission electron
microscopy (TEM) or, under cir-
cumstances permitted in this section,
laboratories enrolled in the American
Industrial Hygiene Association Pro-
ficiency Analytical Testing Program
for phase contrast microscopy (PCM).

(iii) Until the National Bureau of
Standards TEM laboratory accredita-
tion program is operational, local edu-
cational agencies shall use laboratories
that use the protocol described in ap-
pendix A to subpart E of this part.

(3) Except as provided in paragraphs
(i)(4), and (i)(5), of this section, an ac-
tion to remove, encapsulate, or enclose
ACBM shall be considered complete
when the average concentration of as-
bestos of five air samples collected
within the affected functional space
and analyzed by the TEM method in
appendix A of this subpart E, is not
statistically significantly different, as
determined by the Z-test calculation
found in appendix A of this subpart E,
from the average asbestos concentra-
tion of five air samples collected at the
same time outside the affected func-
tional space and analyzed in the same
manner, and the average asbestos con-
centration of the three field blanks de-
scribed in appendix A of this subpart E
is below the filter background level, as
defined in appendix A of this subpart E,
of 70 structures per square millimeter
(70 s'/mm2).
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(4) An action may also be considered
complete if the volume of air drawn for
each of the five samples collected with-
in the affected functional space is
equal to or greater than 1,199 L of air
for a 25 mm filter or equal to or greater
than 2,799 L of air for a 37 mm filter,
and the average concentration of asbes-
tos as analyzed by the TEM method in
appendix A of this subpart E, for the
five air samples does not exceed the fil-
ter background level, as defined in ap-
pendix A, of 70 structures per square
millimeter (70 s/mm?2). If the average
concentration of asbestos of the five
air samples within the affected func-
tional space exceeds 70 s‘'mm2, or if the
volume of air in each of the samples is
less than 1,199 L of air for a 25 mm fil-
ter or less than 2,799 L of air for a 37
mm filter, the action shall be consid-
ered complete only when the require-
ments of paragraph (i)(3) or (i)(5), of
this section are met.

(5) At any time, a local education
agency may analyze air monitoring
samples collected for clearance pur-
poses by phase contrast microscopy
(PCM) to confirm completion of re-
moval, encapsulation, or enclosure of
ACBM that is greater than small-scale,
short-duration and less than or equal
to 160 square feet or 260 linear feet. The
action shall be considered complete
when the results of samples collected
in the affected functional space and
analyzed by phase contrast microscopy
using the National Institute for Occu-
pational Safety and Health (NIOSH)
Method 7400 entitled ‘‘Fibers’” pub-
lished in the NIOSH Manual of Analyt-
ical Methods, 3rd Edition, Second Sup-
plement, August 1987, show that the
concentration of fibers for each of the
five samples is less than or equal to a
limit of quantitation for PCM (0.01 fi-
bers per cubic centimeter (0.01 f/cm3) of
air). The method is available for public
inspection at the Office of the Federal
Register, 800 North Capitol Street, NW,
Suite 700, Washington, DC, 20408, and
the Non-Confidential Information Cen-
ter (NCIC) (7407), Office of Pollution
Prevention and Toxics, U.S. Environ-
mental Protection Agency, Room B-607
NEM, 401 M St., SW., Washington, DC
20460, between the hours of 12 p.m. and
4 p.m. weekdays excluding legal holi-
days. This incorporation by reference

§763.91

was approved by the Director of the
Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. The
method is incorporated as it exists on
the effective date of this rule, and a no-
tice of any change to the method will
be published in the FEDERAL REGISTER.

(6) To determine the amount of
ACBM affected under paragraph (i)(5)
of this section, the local education
agency shall add the total square or
linear footage of ACBM within the con-
tainment barriers used to isolate the
functional space for the action to re-
move, encapsulate, or enclose the
ACBM. Contiguous portions of material
subject to such action conducted con-
currently or at approximately the
same time within the same school
building shall not be separated to qual-
ify under paragraph (i)(5), of this sec-
tion.

[52 FR 41846, Oct. 30, 1987, as amended at 53
FR 12525, Apr. 15, 1988; 60 FR 31922, June 19,
1995; 60 FR 34465, July 3, 1995]

§763.91 Operations and maintenance.

(a) Applicability. The local education
agency shall implement an operations,
maintenance, and repair (O&M) pro-
gram under this section whenever any
friable ACBM is present or assumed to
be present in a building that it leases,
owns, or otherwise uses as a school
building. Any material identified as
nonfriable ACBM or nonfriable as-
sumed ACBM must be treated as friable
ACBM for purposes of this section
when the material is about to become
friable as a result of activities per-
formed in the school building.

(b) Worker protection. Local education
agencies must comply with either the
OSHA Asbestos Construction Standard
at 29 CFR 1926.1101, or the Asbestos
Worker Protection Rule at 40 CFR
763.120, whichever is applicable.

(c) Cleaning—(1) Initial cleaning. Un-
less the building has been cleaned
using equivalent methods within the
previous 6 months, all areas of a school
building where friable ACBM, damaged
or significantly damaged thermal sys-
tem insulation ACM, or friable sus-
pected ACBM assumed to be ACM are
present shall be cleaned at least once
after the completion of the inspection
required by §763.85(a) and before the
initiation of any response action, other
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