Environmental Protection Agency

which the locomotive or engine be-
comes new, those standards or other
requirements which are preempted in-
clude, but are not limited to, the fol-
lowing: emission standards, mandatory
fleet average standards, certification
requirements, aftermarket equipment
requirements, and nonfederal in-use
testing requirements. The standards
and other requirements specified in the
preceding sentence are preempted
whether applicable to new or other lo-
comotives or locomotive engines.

(d) No state or any political subdivi-
sions thereof shall enforce any stand-
ards or other requirements relating to
the control of emissions from nonroad
engines or vehicles except as provided
for in this subpart.

[59 FR 36987, July 20, 1994, as amended at 62
FR 67736, Dec. 30, 1997; 63 FR 18998, Apr. 16,
1998]

§85.1604 Procedures for California
nonroad authorization requests.

(a) California shall request authoriza-
tion to enforce its adopted standards
and other requirements relating to the
control of emissions from nonroad ve-
hicles or engines that are otherwise
not preempted by §85.1603(b) or
§85.1603(c) from the Administrator of
EPA and provide the record on which
the state rulemaking was based.

(b) After receipt of the authorization
request, the Administrator shall pro-
vide notice and opportunity for a pub-
lic hearing regarding such requests.

[59 FR 36987, July 20, 1994, as amended at 62
FR 67736, Dec. 30, 1997]

§85.1605 Criteria for granting author-
ization.

(a) The Administrator shall grant the
authorization if California determines
that California standards will be, in
the aggregate, at least as protective of
public health and welfare as applicable
Federal standards.

(b) The authorization shall not be
granted if the Administrator finds
that:

(1) The determination of California is
arbitrary and capricious;

(2) California does not need such
California standards to meet compel-
ling and extraordinary conditions; or

§85.1701

(3) California standards and accom-
panying enforcement procedures are
not consistent with section 209.

§85.1606 Adoption of California stand-
ards by other states.

Any state other than California
which has plan provisions approved
under Part D of Title | of the Clean Air
Act may adopt and enforce emission
standards for any period, for nonroad
vehicles and engines subject to the fol-
lowing requirements:

(a) The state must provide notice to
the Administrator that it has adopted
such standards.

(b) Such standards shall not apply to
new engines which are used in con-
struction equipment or vehicles or used
in farm equipment or vehicles and
which are smaller than 175 horsepower
or to new locomotives or new engines
used in locomotives.

(c) Such standards and implementa-
tion and enforcement shall be iden-
tical, for the period concerned, to the
California standards authorized by the
Administrator.

(d) The state shall adopt such stand-
ards at least two years before com-
mencement of the period for which the
standards take effect.

(e) California shall have adopted such
standards two years before commence-
ment of the period for which the stand-
ards take effect in the state that is
adopting under section 209(e)(2)(B).

[59 FR 36987, July 20, 1994, as amended at 62
FR 67736, Dec. 30, 1997]

Subpart R—Exclusion and Exemp-
tion of Motor Vehicles and
Motor Vehicle Engines

AUTHORITY: Secs. 208(b)(1), 216(2), and 301,
Clean Air Act (42 U.S.C. 7522, 7550, and 7061).

SOURCE: 39 FR 32611, Sept. 10, 1974, unless
otherwise noted.

§85.1701 General applicability.

(a) The provisions of this subpart re-
garding exemption are applicable to
new and in-use motor vehicles and
motor vehicle engines.

(b) The provisions of this subpart re-
garding exclusion are applicable after
the effective date of these regulations.
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(c) References in this subpart to en-
gine families and emission control sys-
tems shall be deemed to apply to dura-
bility groups and test groups as appli-
cable for manufacturers certifying new
light-duty vehicles, light-duty trucks,
and Otto-cycle complete heavy-duty
vehicles under the provisions of 40 CFR
part 86, subpart S.

[39 FR 32611, Sept. 10, 1974, as amended at 64
FR 23919, May 4, 1999; 65 FR 59943, Oct. 6,
2000]

§85.1702 Definitions.

(a) As used in this subpart, all terms
not defined herein shall have the mean-
ing given them in the Act:

(1) Export exemption means an exemp-
tion granted by statute under section
203(b)(3) of the Act for the purpose of
exporting new motor vehicles or new
motor vehicle engines.

(2) National security exemption means
an exemption which may be granted
under section 203(b)(1) of the Act for
the purpose of national security.

(3) Pre-certification vehicle means an
uncertified vehicle which a manufac-
turer employs in fleets from year to
year in the ordinary course of business
for product development, production
method assessment, and market pro-
motion purposes, but in a manner not
involving lease or sale.

(4) Pre-certification vehicle engine
means an uncertified heavy-duty en-
gine owned by a manufacturer and used
in a manner not involving lease or sale
in a vehicle employed from year to
year in the ordinary course of business
for product development, production
method assessment and market pro-
motion purposes.

(5) Testing exemption means an exemp-
tion which may be granted under sec-
tion 203(b)(1) for the purpose of re-
search investigations, studies, dem-
onstrations or training, but not includ-
ing national security.

[39 FR 32611, Sept. 10, 1974, as amended at 45
FR 13733, Mar. 3, 1980; 47 FR 30484, July 14,
1982]

§85.1703 Application of section 216(2).

(a) For the purpose of determining
the applicability of section 216(2), a ve-
hicle which is self-propelled and capa-
ble of transporting a person or persons
or any material or any permanently or

40 CFR Ch. | (7-1-03 Edition)

temporarily affixed apparatus shall be
deemed a motor vehicle, unless any one
or more of the criteria set forth below
are met, in which case the vehicle shall
be deemed not a motor vehicle and ex-
cluded from the operation of the Act:

(1) The vehicle cannot exceed a max-
imum speed of 25 miles per hour over
level, paved surfaces; or

(2) The vehicle lacks features cus-
tomarily associated with safe and prac-
tical street or highway use, such fea-
tures including, but not being limited
to, a reverse gear (except in the case of
motorcycles), a differential, or safety
features required by state and/or fed-
eral law; or

(3) The vehicle exhibits features
which render its use on a street or
highway unsafe, impractical, or highly
unlikely, such features including, but
not being limited to, tracked road con-
tact means, an inordinate size, or fea-
tures ordinarily associated with mili-
tary combat or tactical vehicles such
as armor and/or weaponry.

(b) The Administrator will, from
time to time, publish in the FEDERAL
REGISTER a list of vehicles which have
been determined to be excluded. This
list will be in appendix VI of 40 CFR
part 85.

[39 FR 32611, Sept. 10, 1974, as amended at 45
FR 13733, Mar. 3, 1980]

§85.1704 Who may request an exemp-

tion.
(a) Any person may request a testing
exemption.
(b) Any manufacturer may request a
national security exemption under
§85.1708.

(¢) For manufacturers, vehicles or en-
gines for export purposes are exempt
without application, subject to the pro-
visions of §85.1709. For eligible manu-
facturers, as determined by §85.1706,
vehicles or engines for pre-certification
purposes are exempt without applica-
tion, subject to the provisions of
§85.1706(a).

[45 FR 13733, Mar. 3, 1980, as amended at 47
FR 30484, July 14, 1982]
§85.1705 Testing exemption.

(a) Any person requesting a testing
exemption must demonstrate the fol-
lowing:

564



