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(a) Is not, as a matter of regular busi-
ness, a health insuring organization or 
a community health care center; 

(b) Provides medical care to its resi-
dents through contracts or other ar-
rangements with medical providers; 
and 

(c) Receives capitation payments 
from the Medicaid agency, under a 
nonrisk contract, for its residents who 
are eligible for Medicaid. 

Professional management service or con-
sultant firm means a firm that performs 
management services such as auditing 
or staff training, or carries out studies 
or provides consultation aimed at im-
proving State Medicaid operations, for 
example, with respect to reimburse-
ment formulas or accounting systems. 

[48 FR 54020, Nov. 30, 1983; 48 FR 55128, Dec. 
9, 1983, as amended at 52 FR 22322, June 11, 
1987; 55 FR 51295, Dec. 13, 1990; 67 FR 41095, 
June 14, 2002]

§ 434.4 State plan requirement. 

If the State plan provides for con-
tracts of the types covered by this 
part, the plan must also provide for 
meeting the applicable requirements of 
this part.

§ 434.6 General requirements for all 
contracts and subcontracts. 

(a) Contracts. All contracts under this 
part must— 

(1) Include provisions that define a 
sound and complete procurement con-
tract, as required by 45 CFR part 74; 

(2) Identify the population covered by 
the contract; 

(3) Specify any procedures for enroll-
ment or reenrollment of the covered 
population; 

(4) Specify the amount, duration, and 
scope of medical services to be pro-
vided or paid for; 

(5) Provide that the agency and HHS 
may evaluate through inspection or 
other means, the quality, appropriate-
ness and timeliness of services per-
formed under the contract; 

(6) Specify procedures and criteria 
for terminating the contract, including 
a requirement that the contractor 
promptly supply all information nec-
essary for the reimbursement of any 
outstanding Medicaid claims; 

(7) Provide that the contractor main-
tains an appropriate record system for 
services to enrolled recipients; 

(8) Provide that the contractor safe-
guards information about recipients as 
required by part 431, subpart F of this 
chapter; 

(9) Specify any activities to be per-
formed by the contractor that are re-
lated to third party liability require-
ments in part 433, subpart D of this 
chapter; 

(10) Specify which functions may be 
subcontracted; and 

(11) Provide that any subcontracts 
meet the requirements of paragraph (b) 
of this section. 

(b) Subcontracts. All subcontracts 
must be in writing and fulfill the re-
quirements of this part that are appro-
priate to the service or activity dele-
gated under the subcontract. 

(c) Continued responsibility of con-
tractor. No subcontract terminates the 
legal responsibility of the contractor 
to the agency to assure that all activi-
ties under the contract are carried out. 

[48 FR 54020, Nov. 30, 1983, as amended at 67 
FR 41095, June 14, 2002]

Subpart B—Contracts with Fiscal 
Agents and Private Nonmed-
ical Institutions

§ 434.10 Contracts with fiscal agents. 
Contracts with fiscal agents must— 
(a) Meet the requirements of § 434.6; 
(b) Include termination procedures 

that require the contractors to supply 
promptly all material necessary for 
continued operation of payment and re-
lated systems. This material includes— 

(1) Computer programs; 
(2) Data files; 
(3) User and operation manuals, and 

other documentation; 
(4) System and program documenta-

tion; and 
(5) Training programs for Medicaid 

agency staff, their agents or designated 
representatives in the operation and 
maintenance of the system; 

(c) Offer to the State one or both of 
the following options, if the fiscal 
agent or the fiscal agent’s subcon-
tractor has a proprietary right to ma-
terial specified in paragraph (b) of this 
section:
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(1) Purchasing the material; or 
(2) Purchasing the use of the mate-

rial through leasing or other means; 
and 

(d) State that payment to providers 
will be made in accordance with part 
447 of this chapter.

§ 434.12 Contracts with private non-
medical institutions. 

Contracts with private nonmedical 
institutions must— 

(a) Meet the requirements of § 434.6; 
(b) Specify a capitation fee based on 

the cost of the services provided, in ac-
cordance with the reimbursement re-
quirements prescribed in part 447 of 
this chapter; and 

(c) Specify when the capitation fee 
must be paid.

§ 434.14 [Reserved]

Subpart C [Reserved]

Subpart D—Contracts With Health 
Insuring Organizations

§ 434.40 Contract requirements. 
(a) Contracts with health insuring or-

ganizations that are not subject to the 
requirements in section 1903(m)(2)(A) 
must: 

(1) Meet the general requirements for 
all contracts and subcontracts speci-
fied in § 434.6; 

(2) Specify that the contractor as-
sumes at least part of the underwriting 
risk and; 

(i) If the contractor assumes the full 
underwriting risk, specify that pay-
ment of the capitation fees to the con-
tractor during the contract period con-
stitutes full payment by the agency for 
the cost of medical services provided 
under the contract; 

(ii) If the contractor assumes less 
than the full underwriting risk, specify 
how the risk is apportioned between 
the agency and the contractor; 

(3) Specify whether the contractor re-
turns to the agency part of any savings 
remaining after the allowable costs are 
deducted from the capitations fees, and 
if savings are returned, the apportion-
ment between agency and the con-
tractor; and 

(4) Specify the extent, if any, to 
which the contractor may obtain rein-
surance of a portion of the under-
writing risk. 

(b) The contract must— 
(1) Specify that the capitation fee 

will not exceed the limits set forth 
under part 447 of this chapter. 

(2) Specify that, except as permitted 
under paragraph (b) of this section, the 
capitation fee paid on behalf of each re-
cipient may not be renegotiated— 

(i) During the contract period if the 
contract period is 1 year or less; or 

(ii) More often than annually if the 
contract period is for more than 1 year. 

(3) Specify that the capitation fee 
will not include any amount for 
recoupment of any specific losses suf-
fered by the contractor for risks as-
sumed under the same contract or a 
prior contract with the agency; and 

(4) Specify the actuarial basis for 
computation of the capitation fee. 

(c) The capitation fee may be renego-
tiated more frequently than annually 
for recipients who are not enrolled at 
the time of renegotiation or if the re-
negotiation is required by changes in 
Federal or State law. 

[55 FR 51295, Dec. 13, 1990]

Subpart E [Reserved]

Subpart F—Federal Financial 
Participation

SOURCE: 48 FR 54020, Nov. 20, 1983, unless 
otherwise noted. Redesignated at 55 FR 51295, 
Dec. 13, 1990.

§ 434.70 Conditions for Federal Finan-
cial Participation (FFP). 

(a) Basic requirements. FFP is avail-
able only for periods during which the 
contract— 

(1) Meets the requirements of this 
part; 

(2) Meets the applicable requirements 
of 45 CFR part 74; and 

(3) Is in effect. 
(b) Basis for withholding. CMS may 

withhold FFP for any period during 
which the State fails to meet the State 
plan requirements of this part. 

[67 FR 41095, June 14, 2002]

VerDate jul<14>2003 18:53 Oct 28, 2003 Jkt 200174 PO 00000 Frm 00105 Fmt 8010 Sfmt 8010 Y:\SGML\200174T.XXX 200174T


