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(1) Do not use individuals who have 
been convicted of child or client abuse, 
neglect, or mistreatment, or of a felony 
involving physical harm to an indi-
vidual; and 

(2) Take all reasonable steps to deter-
mine whether applicants for employ-
ment by the provider have histories in-
dicating involvement in child or client 
abuse, neglect, or mistreatment, or a 
criminal record involving physical 
harm to an individual; 

(c) Providers of community sup-
ported living arrangements services 
are not unjustly enriched as a result of 
abusive financial arrangements (such 
as owner lease-backs) with develop-
mentally disabled clients; and 

(d) Providers of community sup-
ported living arrangements services, or 
the relatives of such providers, are not 
named beneficiaries of life insurance 
policies purchased by or on behalf of 
developmentally disabled clients.
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SOURCE: 43 FR 45233, Sept. 29, 1978, unless 
otherwise noted.

Subpart A—General Provisions

§ 442.1 Basis and purpose. 
(a) This part states requirements for 

provider agreements for facility certifi-
cation relating to the provision of serv-
ices furnished by nursing facilities and 
intermediate care facilities for the 
mentally retarded. This part is based 
on the following sections of the Act:

Section 1902(a)(4), administrative methods 
for proper and efficient operation of the 
State plan; 

Section 1902(a)(27), provider agreements; 
Section 1902(a)(28), nursing facility stand-

ards; 
Section 1902(a)(33)(B), State survey agency 

functions; Section 1902(i), circumstances 
and procedures for denial of payment and 
termination of provider agreements in cer-
tain cases; 

Section 1905(c), definition of nursing facility; 
Section 1905(d), definition of intermediate 

care facility for the mentally retarded; 
Section 1905 (f), definition of nursing facility 

services; 
Section 1910, certification and approval of 

ICFs/MR and of RHCs; 
Section 1913, hospital providers of nursing fa-

cility services; 
Section 1919 (g) and (h), survey, certification 

and enforcement of nursing facilities; and 
Section 1922, correction and reduction plans 

for intermediate care facilities for the 
mentally retarded.

(b) Section 431.610 of this subchapter 
contains requirements for designating 
the State licensing agency to survey 
these facilities and for certain survey 
agency responsibilities. 

[43 FR 45233, Sept. 29, 1978, as amended at 47 
FR 31533, July 20, 1982; 59 FR 56235, Nov. 10, 
1994]

§ 442.2 Terms. 
In this part—
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Facility refers to a nursing facility, 
and an intermediate care facility for 
the mentally retarded or persons with 
related conditions (ICF/MR). 

Facility, and any specific type of fa-
cility referred to, may include a dis-
tinct part of a facility as specified in 
§ 440.40 or § 440.150 of this subchapter. 

Immediate jeopardy means a situation 
in which immediate corrective action 
is necessary because the provider’s 
noncompliance with one or more re-
quirements of participation or condi-
tions of participation has caused, or is 
likely to cause, serious injury, harm, 
impairment, or death to an individual 
receiving care in a facility. 

New admission means the admission 
of a Medicaid recipient who has never 
been in the facility or, if previously ad-
mitted, had been discharged or had vol-
untarily left the facility. The term 
does not include the following: 

(a) Individuals who were in the facil-
ity before the effective date of denial of 
payment for new admissions, even if 
they become eligible for Medicaid after 
that date. 

(b) If the approved State plan in-
cludes payments for reserved beds, in-
dividuals who, after a temporary ab-
sence from the facility, are readmitted 
to beds reserved for them in accordance 
with § 447.40(a) of this chapter. 

[43 FR 45233, Sept. 29, 1978, as amended at 51 
FR 24491, July 3, 1986; 53 FR 1993, Jan. 25, 
1988; 54 FR 5358, Feb. 2, 1989; 56 FR 48865, 
Sept. 26, 1991; 59 FR 56235, Nov. 10, 1994]

Subpart B—Provider Agreements
§ 442.10 State plan requirement. 

A State plan must provide that re-
quirements of this subpart are met.

§ 442.12 Provider agreement: General 
requirements. 

(a) Certification and recertification. Ex-
cept as provided in paragraph (b) of 
this section, a Medicaid agency may 
not execute a provider agreement with 
a facility for nursing facility services 
nor make Medicaid payments to a fa-
cility for those services unless the Sec-
retary or the State survey agency has 
certified the facility under this part to 
provide those services. (See § 442.101 for 
certification by the Secretary or by the 
State survey agency). 

(b) Exception. The certification re-
quirement of paragraph (a) of this sec-
tion does not apply with respect to re-
ligious nonmedical institutions as de-
fined in § 440.170(b) of this chapter. 

(c) Conformance with certification con-
dition. An agreement must be in ac-
cordance with the certification provi-
sions set by the Secretary or the sur-
vey agency under subpart C of this part 
for ICFs/MR or subpart E of part 488 of 
this chapter for NFs. 

(d) Denial for good cause. (1) If the 
Medicaid agency has adequate docu-
mentation showing good cause, it may 
refuse to execute an agreement, or may 
cancel an agreement, with a certified 
facility. 

(2) A provider agreement is not a 
valid agreement for purposes of this 
part even though certified by the State 
survey agency, if the facility fails to 
meet the civil rights requirements set 
forth in 45 CFR parts 80, 84, and 90. 

[45 FR 22936, Apr. 4, 1980, as amended at 56 
FR 48865, Sept. 26, 1991; 59 FR 56235, Nov. 10, 
1994; 64 FR 67052, Nov. 30, 1999]

§ 442.13 Effective date of provider 
agreement. 

The effective date of a provider 
agreement with an NF or ICF/MR is de-
termined in accordance with the rules 
set forth in § 431.108. 

[62 FR 43936, Aug. 18, 1997]

§ 442.14 Effect of change of ownership. 

(a) Assignment of agreement. When 
there is a change of ownership, the 
Medicaid agency must automatically 
assign the agreement to the new 
owner. 

(b) Conditions that apply to assigned 
agreements. An assigned agreement is 
subject to all applicable statutes and 
regulations and to the terms and condi-
tions under which it was originally 
issued, including, but not limited to, 
the following: 

(1) Any existing plan of correction. 
(2) Any expiration date for ICFs/MR. 
(3) Compliance with applicable health 

and safety requirements. 
(4) Compliance with the ownership 

and financial interest disclosure re-
quirements of §§ 455.104 and 455.105 of 
this chapter.
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