§455.102

who exercises operational or manage-
rial control over, or who directly or in-
directly conducts the day-to-day oper-
ation of an institution, organization,
or agency.

Ownership interest means the posses-
sion of equity in the capital, the stock,
or the profits of the disclosing entity.

Person with an ownership or control in-
terest means a person or corporation
that—

(a) Has an ownership interest total-
ing 5 percent or more in a disclosing
entity;

(b) Has an indirect ownership inter-
est equal to 5 percent or more in a dis-
closing entity;

(c) Has a combination of direct and
indirect ownership interests equal to 5
percent or more in a disclosing entity;

(d) Owns an interest of 5 percent or
more in any mortgage, deed of trust,
note, or other obligation secured by
the disclosing entity if that interest
equals at least 5 percent of the value of
the property or assets of the disclosing
entity;

(e) Is an officer or director of a dis-
closing entity that is organized as a
corporation; or

(f) Is a partner in a disclosing entity
that is organized as a partnership.

Significant business transaction means
any business transaction or series of
transactions that, during any one fis-
cal year, exceed the lesser of $25,000
and 5 percent of a provider’s total oper-
ating expenses.

Subcontractor means—

(a) An individual, agency, or organi-
zation to which a disclosing entity has
contracted or delegated some of its
management functions or responsibil-
ities of providing medical care to its
patients; or

(b) An individual, agency, or organi-
zation with which a fiscal agent has en-
tered into a contract, agreement, pur-
chase order, or lease (or leases of real
property) to obtain space, supplies,
equipment, or services provided under
the Medicaid agreeement.

Supplier means an individual, agency,
or organization from which a provider
purchases goods and services used in
carrying out its responsibilities under
Medicaid (e.g., a commercial laundry, a
manufacturer of hospital beds, or a
pharmaceutical firm).

42 CFR Ch. IV (10-1-03 Edition)

Wholly owned supplier means a sup-
plier whose total ownership interest is
held by a provider or by a person, per-
sons, or other entity with an ownership
or control interest in a provider.

[44 FR 41644, July 17, 1979, as amended at 51
FR 34788, Sept. 30, 1986]

§455.102 Determination of ownership
or control percentages.

(@) Indirect ownership interest. The
amount of indirect ownership interest
is determined by multiplying the per-
centages of ownership in each entity.
For example, if A owns 10 percent of
the stock in a corporation which owns
80 percent of the stock of the disclosing
entity, A’s interest equates to an 8 per-
cent indirect ownership interest in the
disclosing entity and must be reported.
Conversely, if B owns 80 percent of the
stock of a corporation which owns 5
percent of the stock of the disclosing
entity, B’s interest equates to a 4 per-
cent indirect ownership interest in the
disclosing entity and need not be re-
ported.

(b) Person with an ownership or control
interest. In order to determine percent-
age of ownership, mortgage, deed of
trust, note, or other obligation, the
percentage of interest owned in the ob-
ligation is multiplied by the percent-
age of the disclosing entity’s assets
used to secure the obligation. For ex-
ample, if A owns 10 percent of a note
secured by 60 percent of the provider’s
assets, A’s interest in the provider’s as-
sets equates to 6 percent and must be
reported. Conversely, if B owns 40 per-
cent of a note secured by 10 percent of
the provider’s assets, B’s interest in
the provider’s assets equates to 4 per-
cent and need not be reported.

§455.103 State plan requirement.

A State plan must provide that the
requirements of §8455.104 through
455.106 are met.

§455.104 Disclosure by providers and
fiscal agents: Information on own-
ership and control.

(a) Information that must be disclosed.
The Medicaid agency must require
each disclosing entity to disclose the
following information in accordance
with paragraph (b) of this section:
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(1) The name and address of each per-
son with an ownership or control inter-
est in the disclosing entity or in any
subcontractor in which the disclosing
entity has direct or indirect ownership
of 5 percent or more;

(2) Whether any of the persons
named, in compliance with paragraph
(a)(1) of this section, is related to an-
other as spouse, parent, child, or sib-
ling.

(3) The name of any other disclosing
entity in which a person with an own-
ership or control interest in the dis-
closing entity also has an ownership or
control interest. This requirement ap-
plies to the extent that the disclosing
entity can obtain this information by
requesting it in writing from the per-
son. The disclosing entity must—

(i) Keep copies of all these requests
and the responses to them;

(ii) Make them available to the Sec-
retary or the Medicaid agency upon re-
quest; and

(iii) Advise the Medicaid agency
when there is no response to a request.

(b) Time and manner of disclosure. (1)
Any disclosing entity that is subject to
periodic survey and certification of its
compliance with Medicaid standards
must supply the information specified
in paragraph (a) of this section to the
State survey agency at the time it is
surveyed. The survey agency must
promptly furnish the information to
the Secretary and the Medicaid agency.

(2) Any disclosing entity that is not
subject to periodic survey and certifi-
cation and has not supplied the infor-
mation specified in paragraph (a) of
this section to the Secretary within
the prior 12-month period, must submit
the information to the Medicaid agen-
cy before entering into a contract or
agreement to participate in the pro-
gram. The Medicaid agency must
promptly furnish the information to
the Secretary.

(3) Updated information must be fur-
nished to the Secretary or the State
survey or Medicaid agency at intervals
between recertification or contract re-
newals, within 35 days of a written re-
quest.

(c) Provider agreements and fiscal agent
contracts. A Medicaid agency shall not
approve a provider agreement or a con-
tract with a fiscal agent, and must ter-

§455.105

minate an existing agreement or con-
tract, if the provider or fiscal agent
fails to disclose ownership or control
information as required by this sec-
tion.

(d) Denial of Federal financial partici-
pation (FFP). FFP is not available in
payments made to a provider or fiscal
agent that fails to disclose ownership
or control information as required by
this section.

§455.105 Disclosure by providers: In-
formation related to business trans-
actions.

(a) Provider agreements. A Medicaid
agency must enter into an agreement
with each provider under which the
provider agrees to furnish to it or to
the Secretary on request, information
related to business transactions in ac-
cordance with paragraph (b) of this sec-
tion.

(b) Information that must be submitted.
A provider must submit, within 35 days
of the date on a request by the Sec-
retary or the Medicaid agency, full and
complete information about—

(1) The ownership of any subcon-
tractor with whom the provider has
had business transactions totaling
more than $25,000 during the 12-month
period ending on the date of the re-
quest; and

(2) Any significant business trans-
actions between the provider and any
wholly owned supplier, or between the
provider and any subcontractor, during
the 5-year period ending on the date of
the request.

(c) Denial of Federal financial partici-
pation (FFP). (1) FFP is not available
in expenditures for services furnished
by providers who fail to comply with a
request made by the Secretary or the
Medicaid agency under paragraph (b) of
this section or under §420.205 of this
chapter (Medicare requirements for
disclosure).

(2) FFP will be denied in expendi-
tures for services furnished during the
period beginning on the day following
the date the information was due to
the Secretary or the Medicaid agency
and ending on the day before the date
on which the information was supplied.
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