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part supplements the procedures estab-
lished under the National Oil and Haz-
ardous Substances Pollution Contin-
gency Plan (NCP), 40 CFR part 300, for
the identification, investigation, study,
and response to a discharge of oil or re-
lease of a hazardous substance, and it
provides a procedure by which a nat-
ural resource trustee can determine
compensation for injuries to natural
resources that have not been nor are
expected to be addressed by response
actions conducted pursuant to the
NCP. The assessment procedures set
forth in this part are not mandatory.
However, they must be used by Federal
or State natural resource trustees in
order to obtain the rebuttable pre-
sumption contained in section
107(f)(2)(C) of CERCLA. This part ap-
plies to assessments initiated after the
effective date of this final rule.

[53 FR 5171, Feb. 22, 1988]

§11.11 Purpose.

The purpose of this part is to provide
standardized and cost-effective proce-
dures for assessing natural resource
damages. The results of an assessment
performed by a Federal or State nat-
ural resource trustee according to
these procedures shall be accorded the
evidentiary status of a rebuttable pre-
sumption as provided in section
107(f)(2)(C) of CERCLA.

[53 FR 5171, Feb. 22, 1988]

§11.12

The regulations and procedures in-
cluded within this part shall be re-
viewed and revised as appropriate 2
years from the effective date of these
rules and every second anniversary
thereafter.

Biennial review of regulations.

§11.13 Overview.

(a) Purpose. The process established
by this part uses a planned and phased
approach to the assessment of natural
resource damages. This approach is de-
signed to ensure that all procedures
used in an assessment, performed pur-
suant to this part, are appropriate,
necessary, and sufficient to assess dam-
ages for injuries to natural resources.

(b) Preassessment phase. Subpart B of
this part, the preassessment phase,
provides for notification, coordination,
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and emergency activities, if necessary,
and includes the preassessment screen.
The preassessment screen is meant to
be a rapid review of readily available
information that allows the authorized
official to make an early decision on
whether a natural resource damage as-
sessment can and should be performed.

(c) Assessment Plan phase. If the au-
thorized official decides to perform an
assessment, an Assessment Plan, as de-
scribed in subpart C of this part, is pre-
pared. The Assessment Plan ensures
that the assessment is performed in a
planned and systematic manner and
that the methodologies chosen dem-
onstrate reasonable cost.

(d) Type A assessments. The simplified
assessments provided for in section
301(c)(2)(A) of CERCLA are performed
using the standard procedures specified
in subpart D of this part.

(e) Type B assessments. Subpart E of
this part covers the assessments pro-
vided for in section 301(c)(2)(B) of
CERCLA. The process for imple-
menting type B assessments has been
divided into the following three phases.

(1) Injury Determination phase. The
purpose of this phase is to establish
that one or more natural resources
have been injured as a result of the dis-
charge of oil or release of a hazardous
substance. The sections of subpart E
comprising the Injury Determination
phase include definitions of injury,
guidance on determining pathways,
and testing and sampling methods.
These methods are to be used to deter-
mine both the pathways through which
resources have been exposed to oil or a
hazardous substance and the nature of
the injury.

(2) Quantification phase. The purpose
of this phase is to establish the extent
of the injury to the resource in terms
of the loss of services that the injured
resource would have provided had the
discharge or release not occurred. The
sections of subpart E comprising the
Quantification phase include methods
for establishing baseline conditions, es-
timating recovery periods, and meas-
uring the degree of service reduction
stemming from an injury to a natural
resource.

(3) Damage Determination phase. The
purpose of this phase is to establish the
appropriate compensation expressed as
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§11.14

a dollar amount for the injuries estab-
lished in the Injury Determination
phase and measured in the Quantifica-
tion phase. The sections of subpart E of
this part comprising the Damage De-
termination phase include guidance on
acceptable cost estimating and valu-
ation methodologies for determining
compensation based on the costs of res-
toration, rehabilitation, replacement,
and/or acquisition of equivalent re-
sources, plus, at the discretion of the
authorized official, compensable value,
as defined in §11.83(c) of this part.

(f) Post-assessment phase. Subpart F of
this part includes requirements to be
met after the assessment is complete.
The Report of Assessment contains the
results of the assessment, and docu-
ments that the assessment has been
carried out according to this rule.
Other post-assessment requirements
delineate the manner in which the de-
mand for a sum certain shall be pre-
sented to a responsible party and the
steps to be taken when sums are
awarded as damages.

[51 FR 27725, Aug. 1, 1986, as amended at 59
FR 14281, Mar. 25, 1994]

§11.14 Definitions.

Terms not defined in this section
have the meaning given by CERCLA or
the CWA. As used in this part, the
phrase:

(a) Acquisition of the equivalent or re-
placement means the substitution for
an injured resource with a resource
that provides the same or substantially
similar services, when such substi-
tutions are in addition to any substi-
tutions made or anticipated as part of
response actions and when such substi-
tutions exceed the level of response ac-
tions determined appropriate to the
site pursuant to the NCP.

(b) Air or air resources means those
naturally occurring constituents of the
atmosphere, including those gases es-
sential for human, plant, and animal
life.

(c) Assessment area means the area or
areas within which natural resources
have been affected directly or indi-
rectly by the discharge of oil or release
of a hazardous substance and that
serves as the geographic basis for the
injury assessment.

43 CFR Subtitle A (10-1-03 Edition)

(d) Authorized official means the Fed-
eral or State official to whom is dele-
gated the authority to act on behalf of
the Federal or State agency designated
as trustee, or an official designated by
an Indian tribe, pursuant to section
126(d) of CERCLA, to perform a natural
resource damage assessment. As used
in this part, authorized official is
equivalent to the phrase ‘“‘authorized
official or lead authorized official,”” as
appropriate.

(e) Baseline means the condition or
conditions that would have existed at
the assessment area had the discharge
of oil or release of the hazardous sub-
stance under investigation not oc-
curred.

(f) Biological resources means those
natural resources referred to in section
101(16) of CERCLA as fish and wildlife
and other biota. Fish and wildlife in-
clude marine and freshwater aquatic
and terrestrial species; game, nongame,
and commercial species; and threat-
ened, endangered, and State sensitive
species. Other biota encompass shell-
fish, terrestrial and aquatic plants, and
other living organisms not otherwise
listed in this definition.

(g) CERCLA means the Comprehen-
sive Environmental Response, Com-
pensation, and Liability Act of 1980, 42
U.S.C. 9601 et seq., as amended.

(h) Committed use means either: a cur-
rent public use; or a planned public use
of a natural resource for which there is
a documented legal, administrative,
budgetary, or financial commitment
established before the discharge of oil
or release of a hazardous substance is
detected.

(i) Control area or control resource
means an area or resource unaffected
by the discharge of oil or release of the
hazardous substance under investiga-
tion. A control area or resource is se-
lected for its comparability to the as-
sessment area or resource and may be
used for establishing the baseline con-
dition and for comparison to injured
resources.

(J) Cost-effective or cost-effectiveness
means that when two or more activi-
ties provide the same or a similar level
of benefits, the least costly activity
providing that level of benefits will be
selected.
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