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(2) The officer before whom the depo-
sition is to be taken shall put the wit-
ness on oath or affirmation; 

(3) Examination and cross-examina-
tion shall proceed as at a hearing; 

(4) All objections made at the time of 
the examination shall be noted by the 
officer upon the deposition; 

(5) The officer shall not rule on objec-
tions to the evidence, but evidence ob-
jected to shall be taken subject to the 
objections. 

(d) When the testimony is fully tran-
scribed, the deposition shall be sub-
mitted to the deponent for examina-
tion and signature, unless examination 
and signature is waived by the depo-
nent. The officer shall certify the depo-
sition or, if the deposition is not signed 
by the deponent, shall certify the rea-
sons for the failure to sign. 

(e) Where the deposition is to be 
taken upon written questions, the 
party taking the deposition shall serve 
a copy of the questions, showing each 
question separately and consecutively 
numbered, on every other party with a 
notice stating the name and address of 
the person who is to answer them, and 
the name, description, title, and ad-
dress of the officer before whom they 
are to be taken. Within 30 days after 
service, any other party may serve 
cross-questions. The questions, cross-
questions, and answers shall be re-
corded and signed, and the deposition 
certified, as in the case of a deposition 
on oral examination. 

(f) A deposition will not become a 
part of the record in the hearing unless 
received in evidence. If only part of a 
deposition is offered in evidence by a 
party, any other party may introduce 
any other parts. 

(g) A deponent whose deposition is 
taken and the officer taking a deposi-
tion shall be entitled to the same fees 
as are paid for like services in the dis-
trict courts of the United States, to be 
paid by the party at whose instance the 
deposition is taken. 

(h) The deponent may be accom-
panied, represented, and advised by 
legal counsel.

§ 4.1138 Use of depositions. 
At the hearing, any part or all of a 

deposition, so far as admissible, may be 
used against any party who was 

present or represented at the taking of 
the deposition, or who had reasonable 
notice thereof, in accordance with any 
of the following provisions— 

(a) Any deposition may be used by 
any party for the purpose of contra-
dicting or impeaching the testimony of 
a deponent as a witness; 

(b) The deposition of a party or of 
anyone who at the time of taking the 
deposition was an officer, director, or 
managing agent or a person designated 
to testify on behalf of a public or pri-
vate corporation, partnership, or asso-
ciation or governmental agency which 
is a party may be used by an adverse 
party for any purpose; or 

(c) The deposition of a witness, 
whether or not a party, may be used by 
a party for any purpose if the adminis-
trative law judge finds that— 

(1) The witness is dead; 
(2) The witness is at a distance great-

er than 100 miles from the place of 
hearing, or is outside the United 
States, unless it appears that the ab-
sence of the witness was procured by 
the party offering the deposition; 

(3) The witness is unable to attend or 
testify because of age, illness, infir-
mity, or imprisonment; 

(4) The party offering the deposition 
has been unable to procure the attend-
ance of the witness by subpoena; or 

(5) Such exceptional circumstances 
exist as to make it desirable, in the in-
terest of justice and with due regard to 
the importance of presenting the testi-
mony of witnesses orally at the hear-
ing, to allow the deposition to be used.

§ 4.1139 Written interrogatories to par-
ties. 

(a) Any party may serve upon any 
other party written interrogatories to 
be answered in writing by the party 
served, or if the party served is a public 
or private corporation or a partnership 
or association or governmental agency, 
by any officer or agent, who shall fur-
nish such information as is available to 
the party. A copy of the interrog-
atories, answers, and all related plead-
ings shall be served on the administra-
tive law judge and upon all parties to 
the proceeding. 

(b) Each interrogatory shall be an-
swered separately and fully in writing 
under oath or affirmation, unless it is 
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