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(3) The difficulty or complexity of 
the issues in the proceeding; 

(4) Any necessary and reasonable ex-
penses incurred; and 

(5) Such other factors as may bear on 
the value of the services performed.

INFORMATION REQUIRED FROM 
APPLICANTS

NOTE: Information Collection. The informa-
tion collection requirement contained in 
§§ 4.608 through 4.610, requiring an applica-
tion for fees and expenses in an adversary ad-
judication under the Equal Access to Justice 
Act, has been approved by the Office of Man-
agement and Budget under the Paperwork 
Reduction Act, 44 U.S.C. 3507, and has been 
assigned clearance members 1084–0011. The 
information is required to seek an award of 
fees and expenses.

§ 4.608 Contents of application. 
(a) An application for an award of 

fees and expenses under the Act shall 
identify the applicant and the pro-
ceeding for which an award is sought. 
Two copies of the application shall be 
filed with the adjudicative officer. The 
application shall show that the appli-
cant has prevailed and identify the po-
sition of the Department in the pro-
ceeding that the applicant alleges was 
not substantially justified. 

(b) The application shall include a 
statement that the applicant’s net 
worth at the time the proceeding was 
initiated did not exceed $1 million if 
the applicant is an individual (other 
than a sole owner of an unincorporated 
business seeking an award in that ca-
pacity) or $5 million in the case of all 
other applicants. An applicant may 
omit this statement if: 

(1) It attaches a copy of a ruling by 
the Internal Revenue Service that it 
qualifies as an organization described 
in section 501(c)(3) of the Internal Rev-
enue Code of 1954 (26 U.S.C. 501(c)(3) 
and is exempt from taxation under sec-
tion 501(a) of the Code or in the case of 
an organization not required to obtain 
a ruling from the Internal Revenue 
Service on its exempt status, a state-
ment that describes the basis for the 
applicant’s belief that it qualifies 
under section 501(c)(3) of the Code; or 

(2) It states that it is a cooperative 
association as defined in section 15(a) 
of the Agricultural Marketing Act (12 
U.S.C. 1141j(a)). 

(c) If the applicant is a partnership, 
corporation, association, or public or 
private organization (including chari-
table or other tax exempt organiza-
tions or cooperative associations) or a 
sole owner of an unincorporated busi-
ness, the application shall state that it 
did not have more than 500 employees 
at the time the proceeding was initi-
ated, giving the number of its employ-
ees and describing briefly the type and 
purpose of its organization or business. 

(d) The application shall itemize the 
amount of fees and expenses for which 
an award is sought. 

(e) The application may include any 
other matters that the applicant be-
lieves should be considered in deter-
mining whether and in what amount an 
award should be made. 

(f) The application shall be signed by 
the applicant or an authorized officer 
of the applicant. The application shall 
contain or be accompanied by a written 
verification under oath or affirmation 
under penalty of perjury that the infor-
mation provided in the application and 
all accompanying material is true and 
complete to the best of the signer’s in-
formation and belief.

§ 4.609 Net worth exhibit. 

(a) Each application except a quali-
fied tax-exempt organization or a 
qualified cooperative association must 
submit with its application a detailed 
exhibit showing its net worth at the 
time the proceeding was initiated. If 
any individual, corporation, or other 
entity directly or indirectly controls or 
owns a majority of the voting shares or 
other interest of the applicant, or if 
the applicant directly or indirectly 
owns or controls a majority of the vot-
ing shares or other interest of any cor-
poration or other entity, the exhibit 
must include a showing of the net 
worth of all such affiliates or of the ap-
plicant including the affiliates. The ex-
hibit may be in any form convenient to 
the applicant, provided that it makes 
full disclosure of the applicant’s and 
all affiliates’ assets and liabilities and 
is sufficient to determine whether the 
applicant qualifies under the standards 
of 5 U.S.C. 504(b)(1)(B)(i). The adjudica-
tive officer may require an applicant to 
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file additional information to deter-
mine the applicant’s eligibility for an 
award. 

(b) The net worth exhibit shall de-
scribe any transfers of assets from, or 
obligations incurred by, the applicant 
or any affiliate, occurring in the one-
year period to the date on which the 
proceeding was initiated, that reduced 
the net worth of the applicant and its 
affiliates below the applicable net 
worth ceiling. If there were no such 
transactions, the exhibit shall so state. 

(c) Ordinarily, the net worth exhibit 
shall be included in the public record of 
the proceeding. However, an applicant 
that objects to public disclosure of in-
formation in any portion of the exhibit 
and believes there are legal grounds for 
withholding it from disclosure may 
submit that portion of the exhibit di-
rectly to the adjudicative officer in a 
sealed envelope labeled ‘‘Confidential 
Financial Information,’’ accompanied 
by a motion to withhold the informa-
tion from public disclosure. The mo-
tion shall describe the information 
sought to be withheld and explain, in 
detail, why it falls within one or more 
of the specific exemptions from manda-
tory disclosure under the Freedom of 
Information Act, 5 U.S.C. 552, and 
whether it is covered by the Trade Se-
crets Act, 18 U.S.C. 1905, or other appli-
cable statutes; why public disclosure of 
the information would adversely affect 
the applicant; and why disclosure is 
not required in the public interest. The 
material in question shall also be 
served on counsel representing the 
agency against which the applicant 
seeks an award, but need not be served 
on any other party to the proceeding. 
If the adjudicative officer finds that 
the information should not be withheld 
from disclosure, it shall be placed in 
the public record of the proceeding. 
Otherwise, any request to inspect or 
copy the exhibit shall be disposed of in 
accordance with the Department’s es-
tablished procedures under the Free-
dom of Information Act, 43 CFR 2.11 et. 
seq.

§ 4.610 Documentation of fees and ex-
penses. 

(a) The application shall be accom-
panied by full documentation of the 
fees and expenses, including the cost of 

any study, analysis, engineering re-
port, test, or project, for which an 
award is sought. 

(b) The documentation shall include 
an affidavit from each professional 
firm or individual whose services are 
covered by the application, stating the 
actual time expended and the rate at 
which fees and other expenses were 
computed and/or charged and describ-
ing the specific services performed. 

(1) The affidavit shall itemize in de-
tail the services performed by the date, 
number of hours per date, and the serv-
ices performed during those hours. In 
order to establish the hourly rate, the 
affidavit shall state the hourly rate 
billed to and paid by the majority of 
clients during the relevant time peri-
ods. 

(2) If no hourly rate is paid by the 
majority of clients because, for in-
stance, the attorney or agent rep-
resents most clients on a contingency 
basis, the attorney or agent shall pro-
vide affidavits from two attorneys or 
agents with similar experience, who 
perform similar work in the same or 
similar geographic location, stating 
the hourly rate which they bill and are 
paid by the majority of their clients 
during a comparable time period. 

(c) The documentation shall also in-
clude a description of any expenses for 
which reimbursement is sought and a 
statement of the amounts paid and 
payable by the applicant or by any 
other person or entity for the services 
provided. 

(d) The adjudicative officer may re-
quire the applicant to provide vouch-
ers, receipts, or other substantiation 
for any expenses claimed.

§ 4.611 Time for submission of applica-
tion. 

(a) An application must be filed no 
later than 30 days after final disposi-
tion of the proceeding. Action on an 
application for an award of fees or 
other expenses filed prior to final dis-
position of the proceeding shall be 
stayed pending such final disposition. 

(b) Final disposition means the later 
of (1) the date on which the final De-
partment decision is issued; or (2) the 
date of the order which finally resolves 
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