§11.46

by law to be withheld. However, in-
stallment payments of less than $25.00
will be accepted only in the most un-
usual circumstances. Disposable pay is
defined in 5 CFR 550.1103 and 5 CFR
581.105(b) through (f).

(e) Procedural requirements specified
in paragraph (c) of this section shall
not be used in cases of collections of
such obligations as changes in coverage
under a Federal benefits program or re-
sulting from ministerial adjustments
pay and allowances which cannot be
placed in effect immediately because of
normal processing delays.

(f) When an employee, who is subject
to salary offset in accordance with this
section and who is making repayment
in installments, finds that total repay-
ment of the debt is about to be made,
then the employee must notify the em-
ployee’s payroll office, at least two pay
periods before the final payment, that
final payment is being made.

(g) Debts arising from travel ad-
vances provided under 5 U.S. C. 5705
and for travel and transportation ex-
penses for transferred employees under
5 U.S.C. 5724 may be collected by tak-
ing offsets in accordance with 44 CFR
11.43.

[49 FR 38267, Sept. 28, 1984, as amended at 50
FR 40007, Oct. 1, 1985; 57 FR 54715, Nov. 20,
1992]

§11.46 Liquidation of collateral.

Where FEMA holds security or col-
lateral that may be liquidated and the
proceeds applied on debts due it
through the exercise of a power of sale
in the security instrument or a non-
judicial foreclosure, such procedures
should be followed if the debtor fails to
pay his debt within a reasonable time
after demand, unless the cost of dis-
posing of the collateral will be dis-
proportionate to its value or special
circumstances require judicial fore-
closure.

§11.47 Collection in installments.

Debts with accrued interest and pen-
alties should be collected in full in one
lump sum whenever this is possible.
However, if the debtor is financially
unable to pay the indebtedness in one
lump sum, payment with applicable in-
terest may be accepted in regular in-
stallments in accordance with a writ-
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ten agreement approved by the ACO or
his designee. If possible, installment
payments shall be sufficiently large to
complete collection in the three years.
Installment payments should not be
less than $50.00 per month unless there
are most unusual circumstances. The
Agency may require the debtor to exe-
cute a confess-judgment, negotiable
note for the amount of the indebted-
ness. The ACO or DCO may require the
debtor to provide a statement as to fi-
nancial condition.

§11.48 Interest, penalties, and admin-
istrative charges.

(a) Definition. In §§11.30 through 11.65
of this part, a debt is deemed to be de-
linquent if the debtor has not paid the
debt by the collection due date and if
the debtor has not entered into a re-
payment agreement satisfactory to
FEMA. A debt is also deemed delin-
quent if the debtor has not made pay-
ment by the date specified in the appli-
cable agreement.

(b) Interest. FEMA'’s delinquent debt-
ors shall be charged interest on the
outstanding principal balance due on
debts owed the United States at the
rate published by the Secretary of the
Treasury under provisions of 31 U.S.C.
3717(a). The interest rate in effect at
the time that FEMA first mailed or
hand delivered to the debtor written
notice, stating that the debt was due
and that interest would be assessed on
the debt, shall be the rate applied
throughout the duration of the debt
until the debt is paid in full.

(1) However, if the debtor defaults on
a debt repayment agreement made
with the ACO or the ACO’s designee,
then interest shall accrue at the rate
published by the Secretary of the
Treasury under the provisions of 31
U.S.C. 3717(a)(1) that was in effect when
the debtor defaulted on the repayment
agreement. Interest shall accrue either
from the date that FEMA first in-
formed the debtor that the Agency
would assess interest on the debt or
some subsequent date specified in the
written notice given by FEMA to the
debtor stating that interest would be
assessed.

(2) However, where FEMA first sent
the notice of indebtedness prior to Oc-
tober 25, 1982, interest shall run from
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the date on or after that date when
FEMA first sent the debtor a letter no-
tifying the debtor that the Agency
would assess interest.

(c) Exceptions to interest charges. How-
ever, no interest, described in para-
graph (a) of this section, shall be
charged if:

(1) The amount due is paid in full
within 30 days of the mailing of the de-
mand. However, the ACO or the ACO’s
designee, as documented by a memo-
randum in the debt collection file, may
extend this 30-day period on a case-by-
case basis for good cause shown in ac-
cordance with the Federal Claims Col-
lection Standards (4 CFR 102.13(g)), or

(2) The applicable statute, regulation
required by statute, loan agreement or
contract either prohibits the charging
of interest or explicitly fixes interest
or charges, which apply to the debt in-
volved.

(d) Penalty charges. Except in the sit-
uation described in paragraph (c) of
this section, the debtor shall be liable
for a penalty of 6% annually on the un-
paid principal, interest, and adminis-
trative charges if the debtor fails to
pay the debt in full within 90 days of
the date after the first written notice
by FEMA that FEMA would assess pen-
alty charges. However, if the debtor en-
ters into a repayment agreement, sat-
isfactory to the ACO or the ACO’s des-
ignee within the 90-day period, then
FEMA will not assess penalty so long
as the debtor adheres to the provisions
of the agreement. Penalty shall accrue
starting on and including the day of
FEMA’s first written notice where
FEMA mentioned that it would assess
penalty charges on the debt. Penalty
will not be assessed against Federal
agencies. Penalty charges shall accrue
on administrative charges, starting on
the day that FEMA incurred the ad-
ministrative charge. However, if the
debtor pays the debt in full within 90
days of FEMA'’s first notice that the
Agency would assess penalty charges
or if the debtor enters into a repay-
ment agreement satisfactory to the
ACO or the ACO’s designee within that
time, then FEMA will not assess pen-
alty on accrued administrative
charges.

(e) Administrative costs for processing
delinquent debts. Debtors shall pay the
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United States for costs incurred by the
Government in collecting the debt in
accordance with 31 U.S.C. 3717(e)(1).
Administrative cost calculations will
be based upon actual costs incurred by
FEMA or upon analyses establishing an
average of actual costs incurred by
FEMA in processing debts in similar
stages of delinquency.

(f) Standards for waiver of interest,
penalties, and administrative charges. (1)
The ACO or the ACO’s designee may
waive interest, penalties and adminis-
trative charges, either in whole or in
part, if the ACO or the ACO’s designee
finds that:

(i) The debtor is financially unable to
pay;

(ii) The Agency’s enforcement policy
will be adequately served if there is a
waiver in whole or in part;

(iii) The debtor has shown good
cause, satisfactory to the ACO, that
the claim was not timely paid. If waiv-
er is granted, the administrative
claims file shall be adequately docu-
mented; or

(iv) The ACO or the ACO’s designee
may waive imposition of interest in ac-
cordance with standards set forth in 4
CFR 102.13 and §§11.50 and 11.51 of this
subpart.

(2) The ACO, with the concurrence of
the General Counsel, may waive inter-
est, penalties and administrative costs
based on criteria set forth in para-
graphs (f)(3) through (f)(5) of this sec-
tion. When such charges are waived,
the Agency Collections Officer or the
ACO'’s designee shall prepare a memo-
randum for the debt collection file
stating the reasons for not collecting
such charges.

(3) If the costs of collection exceed
the projected recovery then interest,
penalties and administrative costs may
be waived.

(4) If FEMA determines that the
debtor is unable to pay, as shown by
complete and sworn statements as to
his or her assets and projected income,
then the ACO or the ACO’s designee
may waive interest, penalties and ad-
ministrative charges in whole or in
part. If the principal outstanding
amount of the debt exceeds $5,000, the
determination shall be made by the
ACO. If the principal outstanding
amount of the debt is $5,000 or less, the
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determination may be made by the
DCO, the ACO, or a person designated
by the ACO.

(5) The ACO or the ACO’s designee
may waive assessing interest, penalty,
and administrative charges if such as-
sessment would be against equity and
good conscience or not in the best in-
terests of the United States. Examples
include, but are not limited to:

(i) FEMA'’s undue delay in rendering
a decision where the debtor had re-
quested an administrative review or re-
view within the Agency. Under these
circumstances, interest and penalty
would be waived during the period of
undue delay.

(if) The amount of interest is so
large, in relation to the debtor’s ability
to pay that assessment of interest
would leave the debtor perpetually in-
debted to the United States.

(g) Nonapplicability. The provisions of
this section do not apply to debts owed
by Federal agencies.

(h) Installment collections or partial
payments. When a debtor pays a debt ei-
ther partially or in installments, the
payments shall first be applied to ad-
ministrative costs, second to penalty
charges, third to accrued interest, and
finally to principal. Partial payments
shall be deemed to be made when re-
ceived at the FEMA office designated
to receive the payments. If the debtor
owes more than one debt, then the ACO
or the ACO’s designee will apply the
partial payment to the oldest debt first
unless the debtor is making a vol-
untary installment payment. Under
voluntary circumstances, the debtor
may designate to which debt the pay-
ment is to be applied.

(i) Collection of interest, penalties, and
administrative charges while an appeal is
pending. If the debtor requests adminis-
trative review of the existence or the
amount of the debt, interest, penalties,
and administrative charges may be
waived or suspended by the ACO or the
ACO’s designee under the following cir-
cumstances:

(1) If a State or local government re-
quests review within the Agency of a
proposed referral to the Treasury Off-
set Program or an administrative re-
view of a proposed administrative off-
set, then the ACO or the ACO’s des-
ignee may waive interest, penalty or
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administrative charges if the State or
local government shows to the satisfac-
tion of the ACO or the ACO’s designee
that its taxes and other revenues would
be insufficient to allow the State or
local government to provide essential
public services if FEMA were to collect
interest, penalty, administrative
charges, or any two or more, either in
whole or in part. The ACO or the ACO’s
designee may require that the State or
local government provide FEMA with
such economic, accounting, financial
or demographic data as the ACO or the
ACO’s designee may deem necessary to
reach an informed decision as to waiv-
er.

(2) If a debtor notes an appeal or re-
quests an administrative review that is
mandated by law, then FEMA shall not
assess interest and penalties while the
appeal is pending from the time that
the debtor requests an administrative
review or an appeal until the Agency
has taken final action on the adminis-
trative review or the appeal.

(3) When a debtor notes an appeal or
requests an administrative review that
is permissive under statute or regula-
tion, then interest, penalties and ad-
ministrative charges may be waived if:

(i) There is no fault or lack of good
faith on the part of the debtor and if
the amount of interest, penalties and
administrative charges is so high in re-
lation to affordable installment repay-
ments that the debt would never be re-
paid. In determining whether interest
and penalties should be waived, the
ACO, the ACO’s designee, or the DCO
may demand that the debtor provide
such financial data as he or she may
determine is necessary to reach an in-
formed decision.

(ii) FEMA unreasonably delays in
rendering a decision on a debtor’s re-
quest for an administrative review or
review within the Agency, then the
ACO or the ACO’s desighee may waive
assessment of interest, penalty, and ad-
ministrative charge during the period
of the unreasonable delay.

(iii) The ACO or the ACO’s designee
may waive or suspend the collection of
interest, penalty and administrative
charges, for good cause shown and if
such waiver or suspension would serve
FEMA'’s interests. The FEMA official
making such a waiver shall prepare a
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memorandum  describing the cir-
cumstances and stating the reasons for
the grant of a waiver or suspension.

(J) Accrual of interest and penalty. In-
terest and penalty will accrue on delin-
quent FEMA debts until FEMA re-
ceives payment at the address des-
ignated by the ACO or the ACO’s des-
ignee.

[63 FR 1067, Jan. 8, 1998]

§11.49 Omission not a defense.

Failure to comply with any standard
prescribed in 4 CFR chapter 11, or in
this subpart shall not be available as a
defense to any debtor.

§11.50 Standards for compromise of
debts.

(a) Compromise. (1) A debt may be
compromised if:

(i) The debtor is not able to pay the
full amount within a reasonable period
of time;

(i) If the debtor refuses to pay the
debt in full and the Agency is unable to
enforce collection within a reasonable
time by enforced collection proceeding;

(iii) If there is real doubt concerning
the Agency’s ability to prove its case
in court for the full amount claimed,;

(iv) If the cost of collecting the debt
does not justify the enforced collection
of the full amount;

(v) If, in connection with statutory
penalties or forfeitures established as
an aid to enforcement and to compel
compliance, the Agency’s enforcement
policy will be adequately served by ac-
ceptance of the sum to be agreed upon;
or

(vi) For other reasons deemed valid
by the ACO after consultation with the
General Counsel. The Standards set
forth in 4 CFR 103.3 through 103.9
should be used.

(2) Inability to pay. If a debtor is un-
able to pay the full amount of the debt
within a reasonable time or if the debt-
or refuses to pay and the Government
is unable to collect the amount of the
debt through enforcement proceedings
then the Agency may compromise the
claim either in whole or in part. The
ACO may require that the debtor pro-
vide sworn information as to assets, ac-
tual or potential sources of income, li-
abilities and other financial data. The
standards set forth in the GAO, Depart-
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ment of Justice guidelines prescribed
in 4 CFR 103.2 should be used.

(3) Compromises payable in install-
ments will not normally be permitted
by the Agency only if the debtor shows
that full, immediate payment is impos-
sible.

(4) Litigative probabilities. If there is a
bona fide dispute as to facts or if there
is a valid legal defense raised which
may limit or eliminate the possibility
of recovery, then the Agency Collec-
tions Officer may, after receiving a
legal analysis from the General Coun-
sel, compromise the action in whole or
in part.

(b) Documentary evidence of com-
promise. No compromise of a debt shall
be final or binding on the Agency un-
less it is in writing and signed by the
appropriate officer who has authority
to compromise the claim pursuant to
this subpart.

(c) Authority. Only the ACO may com-
promise debts of more than $2,500.
Debts of $2,500 or less may be com-
promised by the ACO or the DCO.
Debts exceeding $100,000 or such other
limit prescribed by the Attorney Gen-
eral in accordance with 31 U.S.C.
3711(a)(2) may be compromised only
after approval by the Department of
Justice in accordance with 4 CFR
103.1(b).

[49 FR 38267, Sept. 28, 1984, as amended at 53
FR 47212, Nov. 22, 1988; 57 FR 54715, Nov. 20,
1992]

§11.51 Standards for suspension or
termination of collection.

(a) Suspension of collection action. (1)
Collection action shall be suspended
temporarily on a debt when the debtor
cannot be located after diligent effort
but there is reason to believe that fu-
ture collection action may be
sufficently productive to justify peri-
odic review and action on the claim,
making consideration for its size and
the amount which may be realized. Col-
lection action may be suspended tem-
porarily on a debt when the debtor
owns no subsantial equity in realty and
is presently unable to make payment
on the Agency’s debt or effect a com-
promise, but his future prospects jus-
tify retention of the claim for periodic
review and action, and, (i) the applica-
ble statute of limitations has been

125



