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the request shall be granted in whole
or in part.

(1) The determination shall be made
within ten (10) days (excepting Satur-
days, Sundays, and legal holidays)
after receipt of such request.

(2) The requestor shall be notified of
the determination and the reasons that
support it. When a request is denied in
whole or in part, the requestor, will be
notified of his or her rights to appeal
the determination to the head of the
agency.

(b)(1) Any party whose request for
documents has been denied in whole or
in part may file an appeal no later than
ten (10) working days following receipt
of the notification of denial. Appeals
must be addressed to the Chairman,
National Endowment for the Arts,
Washington, DC 20506, the Chairman,
National Endowment for the Human-
ities, Washington, DC 20506, or the Di-
rector Institute of Museum and Li-
brary Services, Washington, DC 20506,
as is appropriate.

(2) The head of the agency or his
delegatee shall make a determination
with respect to the appeal within twen-
ty (20) days (excepting Saturdays, Sun-
days, and legal holidays) after the
agency has received the appeal, except
as provided in paragraph (c) of this sec-
tion. If, on appeal, the denial is upheld
either in whole or in part, the head of
the agency shall notify the party sub-
mitting the appeal of the judicial re-
view provisions of 5 U.S.C. 552(a)(4)(B).

(¢) In unusual circumstances, the
time limits prescribed to determine a
request for documents with respect to
initial actions or actions on appeal
may be extended by written notice
from the General Counsel of the Na-
tional Endowment for the Arts, the
Deputy Chairman of the National En-
dowment for the Humanities, or the
Public Affairs Officer of the Institute
of Museum and Library Services as is
appropriate. The notice shall describe
the reason for the extension and the
date on which the determination is ex-
pected to be made. No notice shall
specify a date that would result in an
extension of more than ten (10) days
(excepting Saturdays, Sundays, and
legal holidays). As is used in this para-
graph, unusual circumstances means:
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(1) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request;

(2) The need to search for, collect,
and appropriately examine a volumious
amount of separate and distinct
records which are demanded in a single
request; or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
more components of the agency having
a substantial subject-matter interest
in the request.

§1100.6 Fees.

(a) Categories of fees. Fees will be
charged according to the Category of
the FOIA request.

(1) Commercial use requests. The agen-
cy will assess charges to recover the
full direct cost of searching for, review-
ing, and duplicating the requested doc-
ument. The agency may recover the
cost of searching for and reviewing
records even if there is ultimately no
disclosure.

(2) Requests from educational and non-
commercial scientific institutions. The
agency will charge for duplication
costs. To qualify for this category the
requestor must show: (i) That re-
quested records are being sought under
the auspices of a qualified institution
as defined in §1100.1 (e) or (f) of this
part; (ii) the records are not sought for
commercial use; and (iii) the records
are being sought in furtherance of
scholarly or scientific research of the
institution.

(3) Requests by representatives of the
news media. The agency will charge du-
plication costs for the requests in this
category.

(4) All other requests. All other re-
quests shall be charged fees which, re-
cover the full reasonable cost for
searching for and duplicating the re-
quested records.

(b) General fee schedule. The agency
shall use the most efficient and least
costly method to comply with requests
for documents made under the FOIA.
The agency will charge fees to recover
all allowable direct costs incurred. The
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agency may charge fees for searching
for and reviewing requested documents
even if the documents are determined
to be exempt from disclosure or cannot
be located. If search charges are likely
to exceed $25, the agency shall notify
the requestor, unless the requestor has
indicated in advance the willingness to
pay higher fees. The following fees
shall be charged in accordance with
paragraph (a) of this section.

(1) Searches—(i) Manual. The fee
charged will be the salary rate(s) (i.e.,
basic pay plus 16.1 percent) of the em-
ployee(s) conducting the search.

(ii) Computer. The fee charged will be
the actual direct cost of providing the
service including the cost of operating
the central processing unit for the op-
erating time that is directly attributed
to searching for records responsive to a
request and the operator/programmer
salary apportionable to the search.

(2) Review. The fee charged will equal
the salary rate(s) (basic pay plus 16.1
percent) of the employee(s) conducting
the review.

(3) Duplication. Copies of documents
photocopied on one-side of a 8%2x11 inch
sheet of paper will be provided at $.10
per page. Photocopies on two sides of a
single 8%2:x11 inch sheet of paper will be
provided at $.20 per page. For duplica-
tion of other materials, the charge will
be the direct cost of duplication.

(c) Restrictions on charging fees. (1) Ex-
cept for documents provided in re-
sponse to a commercial use request,
the first 100 pages of duplication or the
first two (2) hours of search time shall
be provided at no charge. For the pur-
poses of this section, two (2) hours of
search time by computer entitles the
requestor to two (2) hours of computer
operator salary translated into com-
puter search costs. Computer search
costs consist of operator salary plus
central proceeding unit operating time
costs for the duration of the search.

(2) Fees shall not be charged to any
requestor, including commercial use
requestors, if the cost of collecting a
fee would be equal to or greater than
the fee itself.

(d) Waiver or reduction of fees. (1) Doc-
uments shall be furnished without
charge or at reduced charge if disclo-
sure of the information is in the public
interest because it is likely to con-

45 CFR Ch. XI (10-1-03 Edition)

tribute significantly to public under-
standing of the operations or activities
of the government and is not primarily
in the commercial interest of the re-
questor.

(2) The following factors shall be used
to determine whether a fee will be
waived or reduced:

(i) The subject of the request. Whether
the subject of the requested records
concerns ‘‘the operations or activities
of the government”’;

(ii) The informative value of the infor-
mation to be disclosed. Whether the dis-
closure is “likely to contribute” to an
understanding of government oper-
ations or activities;

(iii) The contribution to an under-
standing of the subject by the general
public likely to result from disclosure.
Whether disclosure of the requested in-
formation will contribute to ‘“‘public
understanding’’;

(iv) The significance of the contribution
to public understanding. Whether disclo-
sure is likely to contribute *‘‘signifi-
cantly’ to public understanding of gov-
ernment operations or activities;

(v) The existence and magnitude of a
commercial interest. Whether the re-
questor has a commercial interest that
would be furthered by the disclosure;
and if so

(vi) The primary interest in disclosure.
Whether the magnitude of the identi-
fied commercial interest of the re-
questor is sufficiently large in com-
parison with the public interest in dis-
closure, that disclosure is ‘“‘primarily
in the commercial interest of the re-
quester.”’

(e) Assessment and collection of fees. (1)
Interest will accrue from the date the
bill is mailed if the fee is not paid
within thirty (30) days. Interest will be
assessed at the rate prescribed in 31
U.S.C. 3717.

(2) If the agency reasonably believes
that a requestor(s) is making multiple
requests to avoid the assessment of
fees, the agency may aggregate such
requests and charge accordingly.

(3) The agency may request an ad-
vance payment of the fee if

(i) The allowable charges are likely
to exceed $250; or

(i) The requestor has failed pre-
viously to pay a fee in a timely fash-
ion.
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(4) When the agency requests an ad-
vance payment, the time limits pre-
scribed in section (a)(6) of the Freedom
of Information Act will begin only
after the agency has received full pay-
ment.

§1100.7 Foundation report of actions.

On or before March 1 of each calendar
year, each member agency of the Na-
tional Foundation on the Arts and the
Humanities shall submit a report of its
activities with regard to public infor-
mation requests during the preceding
calendar year to the Speaker of the
House of Representatives and to the
President of the Senate. The report
shall include:

(@) The number of determinations
made by each member agency of the
National Foundation on the Arts and
the Humanities not to comply with re-
quests for records made to the agency
under the provisions of this part and
the reasons for each such determina-
tion;

(b) The number of appeals made by
persons under such provision, the re-
sult of such appeals, and the reasons
for the action upon each appeal that
results in the denial of information;

(c) The names and titles or positions
of each person responsible for the de-
nial of records requested under the pro-
visions of this part and the number of
instances of participation for each;

(d) The results of each proceeding
conducted pursuant to 5 U.S.C.
552(a)(4)(F), as amended, including a re-
port of the disciplinary action taken
against the officer of employee who
was primarily responsible for improp-
erly withholding records or an expla-
nation of why disciplinary action was
not taken;

(e) A copy of every rule made by the
Foundation implementing the provi-
sions of the FOIA.

(f) A copy of the fee schedule and the
total amount of fees collected by the
agency for making records available
under this section; and

(g) Such other information as indi-
cates efforts to administer the provi-
sions of the FOIA, as amended.
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PART 1105—STANDARDS OF
CONDUCT FOR EMPLOYEES

AUTHORITY: 5 U.S.C. 7301.

SOURCE: 68 FR 52702, Sept. 5, 2003, unless
otherwise noted.

§1105.1 Cross-reference to employee
ethical conduct standards and fi-
nancial disclosure and financial in-
terests regulations.

Employees of the National Endow-
ment for the Arts and the National En-
dowment for the Humanities are sub-
ject to the executive branchwide stand-
ards of ethical conduct at 5 CFR part
2635; the executive branch employees
responsibilities and conduct regula-
tions at 5 CFR part 735; the executive
branch financial disclosure regulations
at 5 CFR part 2634, and the executive
branch financial interests regulations
at 5 CFR part 2640. Employees of the
National Endowment for the Arts are
also subject to that Agency’s regula-
tions at 5 CFR part 6501, which supple-
ment the executive branchwide stand-
ards of conduct at 5 CFR part 2635. Em-
ployees of the National Endowment for
the Humanities are also subject to that
Agency’s regulations at 5 CFR part
6601, which supplement the executive
branchwide standards of conduct at 5
CFR part 2635.

PART 1110—NONDISCRIMINATION
IN FEDERALLY ASSISTED PRO-
GRAMS

Sec.

1110.1 Purpose.

1110.2 Application of part.

1110.3 Discrimination prohibited.

1110.4 Assurances required.

1110.5 Illustrative applications.

1110.6 Compliance information.

1110.7 Conduct of investigations.

1110.8 Procedure for effecting compliance.
1110.9 Hearings.

1110.10 Decisions and notices.

1110.11 Judicial review.

1110.12 Effect on other regulations; forms
and instructions.

1110.13 Definitions.

APPENDIX A TO PART 1110—FEDERAL FINAN-
CIAL ASSISTANCE TO WHICH THIS PART AP-
PLIES

AUTHORITY: 42 U.S.C. 2000d-2000d-7.
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