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(d) Determination and notification of
creditable coverage—(1) Reasonable time
period. In the event that a group health
plan or health insurance issuer offering
group health insurance coverage re-
ceives information in this section
under paragraph (a) (certifications),
paragraph (b) (disclosure of informa-
tion relating to the alternative meth-
od), or paragraph (c) (other evidence of
creditable coverage), the entity is re-
quired, within a reasonable time period
following receipt of the information, to
make a determination regarding the
individual’s period of creditable cov-
erage and notify the individual of the
determination in accordance with para-
graph (d)(2) of this section. Whether a
determination and notification regard-
ing an individual’s creditable coverage
is made within a reasonable time pe-
riod is determined based on the rel-
evant facts and circumstances. Rel-
evant facts and circumstances include
whether a plan’s application of a pre-
existing condition exclusion would pre-
vent an individual from having access
to urgent medical services.

(2) Notification to individual of period
of preexisting condition exclusion. A plan
r issuer seeking to impose a preexisting
condition exclusion is required to dis-
close to the individual, in writing, its
determination of any preexisting con-
dition exclusion period that applies to
the individual, and the basis for such
determination, including the source
and substance of any information on
which the plan or issuer relied. In addi-
tion, the plan or issuer is required to
provide the individual with a written
explanation of any appeal procedures
established by the plan or issuer, and
with a reasonable opportunity to sub-
mit additional evidence of creditable
coverage. However, nothing in this
paragraph (d) or paragraph (c) of this
section prevents a plan or issuer from
modifying an initial determination of
creditable coverage if it determines
that the individual did not have the
claimed creditable coverage, provided
that—

(i) A notice of the reconsideration is
provided to the individual; and

(if) Until the final determination is
made, the plan or issuer, for purposes
of approving access to medical services
(such as a pre-surgery authorization),
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acts in a manner consistent with the
initial determination.

(3) Examples. The following examples
illustrate this paragraph (d):

Example 1: (i) Individual F terminates em-
ployment with Employer W and, a month
later, is hired by Employer X. Example 1: In-
dividual G is hired by Employer Y. Employer
Y’s group health plan imposes a preexisting
condition exclusion for 12 months with re-
spect to new enrollees and uses the standard
method of determining creditable coverage.
Employer Y’s plan determines that G is sub-
ject to a 4-month preexisting condition ex-
clusion, based on a certificate of creditable
coverage that is provided by G to Employer
Y’s plan indicating 8 months of coverage
under G’s prior group health plan.

(ii) In this Example, Employer Y’s plan
must notify G within a reasonable period of
time following receipt of the certificate that
G is subject to a 4-month preexisting condi-
tion exclusion beginning on G’s enrollment
date in Y’s plan.

Example 2: (i) Same facts as in Example 1,
except that Employer Y’s plan determines
that G has 14 months of creditable coverage
based on G’s certificate indicating 14 months
of creditable coverage under G’s prior plan.

(i) In this Example, Employer Y’s plan is
not required to notify G that G will not be
subject to a preexisting condition exclusion.

Example 3: (i) Individual H is hired by Em-
ployer Z. Employer Z’s group health plan im-
poses a preexisting condition exclusion for 12
months with respect to new enrollees and
uses the standard method of determining
creditable coverage. H develops an urgent
health condition before receiving a certifi-
cate of prior coverage. H attests to the pe-
riod of prior coverage, presents corrobo-
rating documentation of the coverage period,
and authorizes the plan to request a certifi-
cate on H’s behalf.

(ii) In this Example, Employer Z’s plan
must review the evidence presented by H. In
addition, the plan must make a determina-
tion and notify H regarding any preexisting
condition exclusion period that applies to H
(and the basis of such determination) within
a reasonable time period following receipt of
the evidence that is consistent with the ur-
gency of H’s health condition, (This deter-
mination may be modified as permitted
under paragraph (d)(2)).

(Approved by the Office of Management and
Budget under control number 0938-0702)

[62 FR 16958, Apr. 8, 1997; 62 FR 31693, 31694,
June 10, 1997, as amended at 62 FR 35906, July
2, 1997]
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(a) Special enrollment for certain indi-
viduals who lose coverage—(1) General. A

Special enrollment periods.
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group health plan, and a health insur-
ance issuer offering group health insur-
ance coverage in connection with a
group health plan, is required to per-
mit employees and dependents de-
scribed in this section in paragraph
(a)(2), (a)(3), or (a)(4) to enroll for cov-
erage under the terms of the plan if the
conditions in paragraph (a)(5) are satis-
fied and the enrollment is requested
within the period described in para-
graph (a)(6). The enrollment is effec-
tive at the time described in paragraph
(@)(7). The special enrollment rights
under this paragraph (a) apply without
regard to the dates on which an indi-
vidual would otherwise be able to en-
roll under the plan.

(2) Special enrollment of an employee
only. An employee is described in this
paragraph (a)(2) if the employee is eli-
gible, but not enrolled, for coverage
under the terms of the plan and, when
enrollment was previously offered to
the employee under the plan and was
declined by the employee, the em-
ployee was covered under another
group health plan or had other health
insurance coverage.

(3) Special enrollment of dependents
only. A dependent is described in this
paragraph (a)(3) if the dependent is a
dependent of an employee participating
in the plan, the dependent is eligible,
but not enrolled, for coverage under
the terms of the plan, and, when enroll-
ment was previously offered under the
plan and was declined, the dependent
was covered under another group
health plan or had other health insur-
ance coverage.

(4) Special enrollment of both employee
and dependent. An employee and any
dependent of the employee are de-
scribed in this paragraph (a)(4) if they
are eligible, but not enrolled, for cov-
erage under the terms of the plan and,
when enrollment was previously of-
fered to the employee or dependent
under the plan and was declined, the
employee or dependent was covered
under another group health plan or had
other health insurance coverage.

(5) Conditions for special enrollment.
An employee or dependent is eligible to
enroll during a special enrollment pe-
riod if each of the following applicable
conditions is met:
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(i) When the employee declined en-
rollment for the employee or the de-
pendent, the employee stated in writ-
ing that coverage under another group
health plan or other health insurance
coverage was the reason for declining
enrollment. This paragraph (a)(5)(i) ap-
plies only if—

(A) The plan required such a state-
ment when the employee declined en-
rollment; and

(B) The employee is provided with
notice of the requirement to provide
the statement in paragraph (a)(5)(i)
(and the consequences of the employ-
ee’s failure to provide the statement)
at the time the employee declined en-
rollment.

(ii)(A) When the employee declined
enrollment for the employee or depend-
ent under the plan, the employee or de-
pendent had COBRA continuation cov-
erage under another plan and COBRA
continuation coverage under that other
plan has since been exhausted; or

(B) If the other coverage that applied
to the employee or dependent when en-
rollment was declined was not under a
COBRA continuation provision, either
the other coverage has been terminated
as a result of loss of eligibility for the
coverage or employer contributions to-
wards the other coverage have been
terminated. For this purpose, loss of
eligibility for coverage includes a loss
of coverage as a result of legal separa-
tion, divorce, death, termination of
employment, reduction in the number
of hours of employment, and any loss
of eligibility after a period that is
measured by reference to any of the
foregoing. Thus, for example, if an em-
ployee’s coverage ceases following a
termination of employment and the
employee is eligible for but fails to
elect COBRA continuation coverage,
this is treated as a loss of eligibility
under this paragraph (a)(5)(ii)(B). How-
ever, loss of eligibility does not include
a loss due to failure of the individual or
the participant to pay premiums on a
timely basis or termination of cov-
erage for cause (such as making a
fraudulent claim or an intentional mis-
representation of a material fact in
connection with the plan). In addition,
for purposes of this paragraph
(@)(6)(i1)(B), employer contributions in-
clude contributions by any current or
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former employer (of the individual or
another person) that was contributing
to coverage for the individual.

(6) Length of special enrollment period.
The employee is required to request en-
rollment (for the employee or the em-
ployee’s dependent, as described in this
section in paragraph (a)(2), paragraph
(@)(3), or paragraph (a)(4)) not later
than 30 days after the exhaustion of the
other coverage described in paragraph
(@)(®B)(i1)(A) or termination of the other
coverage as a result of the loss of eligi-
bility for the other coverage for items
described in paragraph (a)(5)(ii)(B) or
following the termination of employer
contributions toward that other cov-
erage. The plan may impose the same
requirements that apply to employees
who are otherwise eligible under the
plan to immediately request enroll-
ment for coverage (for example, that
the request be made in writing).

(7) Effective date of enrollment. Enroll-
ment is effective not later than the
first day of the first calendar month
beginning after the date the completed
request for enrollment is received.

(b) Special enrollment with respect to
certain dependent beneficiaries—(1) Gen-
eral. A group health plan that makes
coverage available with respect to de-
pendents of a participant is required to
provide a special enrollment period to
permit individuals described in this
section in paragraph (b)(2), (b)(3), (b)(4),
(b)(5), or (b)(6) to be enrolled for cov-
erage under the terms of the plan if the
enrollment is requested within the
time period described in paragraph
(b)(7). The enrollment is effective at
the time described in paragraph (b)(8).
The special enrollment rights under
this paragraph (b) apply without regard
to the dates on which an individual
would otherwise be able to enroll under
the plan.

(2) Special enrollment of an employee
who is eligible but not enrolled. An indi-
vidual is described in this paragraph
(b)(2) if the individual is an employee
who is eligible, but not enrolled, for
coverage under the terms of the plan,
the individual would be a participant
but for a prior election by the indi-
vidual not to enroll in the plan during
a previous enrollment period, and a
person becomes a dependent of the in-
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dividual through marriage, birth, or
adoption or placement for adoption.

(3) Special enrollment of a spouse of a
participant. An individual is described
in this paragraph (b)(3) if either—

(i) The individual becomes the spouse
of a participant; or

(ii) The individual is a spouse of the
participant and a child becomes a de-
pendent of the participant through
birth, adoption, or placement for adop-
tion.

(4) Special enrollment of an employee
who is eligible, but not enrolled, for cov-
erage under the terms of the spouse of
such employee. An employee who is eli-
gible, but not enrolled, in the plan, and
an individual who is a dependent of
such employee, are described in this
paragraph (b)(4) if the employee would
be a participant but for a prior election
by the employee not to enroll in the
plan during a previous enrollment pe-
riod, and either—

(i) The employee and the individual
become married; or

(ii) The employee and individual are
married and a child becomes a depend-
ent of the employee through birth,
adoption or placement for adoption.

(5) Special enrollment of a dependent of
a participant. An individual is described
in this paragraph (b)(5) if the indi-
vidual is a dependent of a participant
and the individual becomes a depend-
ent of such participant through mar-
riage, birth, or adoption or placement
for adoption.

(6) Special enrollment of an employee
who is eligible but not enrolled and a new
dependent. An employee who is eligible,
but not enrolled, for coverage under
the terms of the plan, and an indi-
vidual who is a dependent of the em-
ployee, are described in this paragraph
(b)(6) if the employee would be a par-
ticipant but for a prior election by the
employee not to enroll in the plan dur-
ing a previous enrollment period, and
the dependent becomes a dependent of
the employee through marriage, birth,
or adoption or placement for adoption.

(7) Length of special enrollment period.
The special enrollment period under
paragraph (b)(1) of this section is a pe-
riod of not less than 30 days and begins
on the date of the marriage, birth, or
adoption or placement for adoption
(except that such period does not begin
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earlier than the date the plan makes
dependent coverage generally avail-
able).

(8) Effective date of enrollment. Enroll-
ment is effective—

(i) In the case of marriage, not later
than the first day of the first calendar
month beginning after the date the
completed request for enrollment is re-
ceived by the plan;

(ii) In the case of a dependent’s birth,
the date of such birth; and

(iii) In the case of a dependent’s
adoption or placement for adoption,
the date of such adoption or placement
for adoption.

(9) Example. The following example il-
lustrates the requirements of this para-

graph (b):

Example: (i) Employee A is hired on Sep-
tember 3, 1998 by Employer X, which has a
group health plan in which A can elect to en-
roll either for employee-only coverage, for
employee-plus-spouse coverage, or for family
coverage, effective on the first day of any
calendar quarter thereafter. A is married and
has no children. A does not elect to join Em-
ployer X’s plan (for employee-only coverage,
employee-plus-spouse coverage, or family
coverage) on October 1, 1998 or January 1,
1999. On February 15, 1999, a child is placed
for adoption with A and A’s spouse.

(i) In this Example, the conditions for spe-
cial enrollment of an employee with a new
dependent under paragraph (b)(2) are satis-
fied, the conditions for special enrollment of
an employee and a spouse with a new depend-
ent under paragraph (b)(4) are satisfied, and
the conditions for special enrollment of an
employee and a new dependent under para-
graph (b)(6) are satisfied. Accordingly, Em-
ployer X’s plan will satisfy this paragraph
(b) if and only if it allows A to elect, by fil-
ing the required forms by March 16, 1999, to
enroll in Employer X’s plan either with em-
ployee-only coverage, with employee-plus-
spouse coverage, or with family coverage, ef-
fective as of February 15, 1999.

(c) Notice of enrollment rights. On or
before the time an employee is offered
the opportunity to enroll in a group
health plan, the plan is required to pro-
vide the employee with a description of
the plan’s special enrollment rules
under this section. For this purpose,
the plan may use the following model
description of the special enrollment
rules under this section:

If you are declining enrollment for your-
self or your dependents (including your
spouse) because of other health insurance
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coverage, you may in the future be able to
enroll yourself or your dependents in this
plan, provided that you request enrollment
within 30 days after your other coverage
ends. In addition, if you have a new depend-
ent as a result of marriage, birth, adoption
or placement for adoption, you may be able
to enroll yourself and your dependents, pro-
vided that you request enrollment within 30
days after the marriage, birth, adoption, or
placement for adoption.

(d) Special enrollment date definition.
(1) General rule. A special enrollment
date for an individual means any date
in paragraph (a)(7) or paragraph (b)(8)
of this section on which the individual
has a right to have enrollment in a
group health plan become effective
under this section.

(2) Examples. The following examples
illustrate the requirements of this
paragraph (d):

Example 1: (i) Employer Y maintains a
group health plan that allows employees to
enroll in the plan either (a) effective on the
first day of employment by an election filed
within three days thereafter, (b) effective on
any subsequent January 1 by an election
made during the preceding months of No-
vember or December, or (c) effective as of
any special enrollment date described in this
section. Employee B is hired by Employer Y
on March 15, 1998 and does not elect to enroll
in Employer Y’s plan until January 31, 1999
when B loses coverage under another plan. B
elects to enroll in Employer Y’s plan effec-
tive on February 1, 1999 by filing the com-
pleted request form by January 31, 1999, in
accordance with the special rule set forth in
paragraph (a).

(ii) In this Example, B has enrolled on a
special enrollment date because the enroll-
ment is effective at a date described in para-
graph (a)(7).

Example 2: (i) Same facts as Example 1, ex-
cept that B’s loss of coverage under the
other plan occurs on December 31, 1998 and B
elects to enroll in Employer Y’s plan effec-
tive on January 1, 1999 by filing the com-
pleted request form by December 31, 1998, in
accordance with the special rule set forth in
paragraph (a).

(ii) In this Example, B has enrolled on a
special enrollment date because the enroll-
ment is effective at a date described in para-
graph (a)(7) (even though this date is also a
regular enrollment date under the plan).

(Approved by the Office of Management and
Budget under control number 0938-0702)

[62 FR 16958, Apr. 8, 1997; 62 FR 31694, June 10,
1997, as amended at 62 FR 35906, July 2, 1997]
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