Legal Services Corporation

and financial separation exists will be
determined on a case-by-case basis and
will be based on the totality of the
facts. The presence or absence of any
one or more factors will not be deter-
minative. Factors relevant to this de-
termination shall include but will not
be limited to:

(i) The existence of separate per-
sonnel;

(ii) The existence of separate ac-
counting and timekeeping records;

(iii) The degree of separation from fa-
cilities in which restricted activities
occur, and the extent of such restricted
activities; and

(iv) The extent to which signs and
other forms of identification which dis-
tinguish the recipient from the organi-
zation are present.

(b) Each recipient’s governing body
must certify to the Corporation within
180 days of the effective date of this
part that the recipient is in compliance
with the requirements of this section.
Thereafter, the recipient’s governing
body must certify such compliance to
the Corporation on an annual basis.

§1610.9 Accounting.

Funds received by a recipient from a
source other than the Corporation
shall be accounted for as separate and
distinct receipts and disbursements in
a manner directed by the Corporation.
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§1611.1 Purpose.

This part is designed to ensure that a
recipient will determine eligibility ac-
cording to criteria that give preference

§1611.3

to the legal needs of those least able to
obtain legal assistance, and afford suf-
ficient latitude for a recipient to con-
sider local circumstances and its own
resource limitations. The part also
seeks to ensure that eligibility is de-
termined in a manner conducive to de-
velopment of an effective attorney-cli-
ent relationship.

§1611.2 Definitions.

Governmental program for the poor
means any Federal, State or local pro-
gram that provides benefits of any kind
to persons whose eligibility is deter-
mined on the basis of financial need.

Income means actual current annual
total cash receipts before taxes of all
persons who are resident members of,
and contribute to, the support of a
family unit.

Total cash receipts include money
wages and salaries before any deduc-
tion, but do not include food or rent in
lieu of wages; income from self-employ-
ment after deductions for business or
farm expenses; regular payments from
public assistance; social security; un-
employment and worker’s compensa-
tion; strike benefits from union funds;
veterans benefits; training stipends; al-
imony, child support and military fam-
ily allotments or other regular support
from an absent family member or
someone not living in the household;
public or private employee pensions,
and regular insurance or annuity pay-
ments; and income from dividends, in-
terest, rents, royalties or from estates
and trusts. They do not include money
withdrawn from a bank, tax refunds,
gifts, compensation and/or one-time in-
surance payments for injuries sus-
tained, and non-cash benefits.

§1611.3 Maximum income level.

(a) Every recipient shall establish a
maximum annual income level for per-
sons to be eligible to receive legal as-
sistance under the Act.

(b) Unless specifically authorized by
the Corporation, a recipient shall not
establish a maximum annual income
level that exceeds one hundred and
twenty-five percent (125 percent) of the
current official Federal Poverty In-
come Guidelines. The maximum annual
income levels are set forth in Appendix
A.
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§1611.4

(c) Before establishing its maximum
income level, a recipient shall consider
relevant factors including:

(1) Cost-of-living in the locality;

(2) The number of clients who can be
served by the resources of the recipi-
ent;

(3) The population who would be eli-
gible at and below alternative income
levels; and

(4) The availability and cost of legal
services provided by the private bar in
the area.

(d) Unless authorized by §1611.4, no
person whose income exceeds the max-
imum annual income level established
by a recipient shall be eligible for legal
assistance under the Act.

(e) This part does not prohibit a re-
cipient from providing legal assistance
to a client whose annual income ex-
ceeds the maximum income level es-
tablished here, if the assistance pro-
vided the client is supported by funds
from a source other than the Corpora-
tion.

§1611.4 Authorized exceptions.

(a) A person whose gross income ex-
ceeds the maximum income level es-
tablished by a recipient but does not
exceed 150 percent of the national eligi-
bility level (125% of poverty) may be
provided legal assistance under the Act
if:

(1) The person’s circumstances re-
quire that eligibility should be allowed
on the basis of one or more of the fac-
tors set forth in §1611.5(b)(1); or

(2) The person is seeking legal assist-
ance to secure benefits provided by a
governmental program for the poor.

(b) In the event that a recipient de-
termines to serve a person whose gross
income exceeds 125% of poverty, that
decision shall be documented and in-
cluded in the client’s file. The recipient
shall keep such other records as will
provide information to the Corporation
as to the number of clients so served
and the factual bases for the decisions
made.

§1611.5 Determination of eligibility.

(a) The governing body of a recipient
shall adopt guidelines, consistent with
these regulations, for determining the
eligibility of persons seeking legal as-
sistance under the Act. By January 30,
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1984, and annually thereafter, guide-
lines shall be reviewed and appropriate
adjustments made.

(b) In addition to gross income, a re-
cipient shall consider the other rel-
evant factors listed in paragraphs (b)(1)
and (b)(2) of this section before deter-
mining whether a person is eligible to
receive legal assistance.

(1) Factors which shall be used in the
determination of the eligibility of cli-
ents over the maximum income level
shall include:

(A) Current income prospects, taking
into account seasonal variations in in-
come;

(B) Medical expenses, and in excep-
tional instances, with the prior, writ-
ten approval of the project director
based on written documentation re-
ceived by the recipient and available
for review by the Corporation, if a per-
son’s gross income is primarily com-
mitted to medical or nursing home ex-
penses, a person may be served even if
that person’s gross income exceeds 150
percent of the national eligibility
level,;

(C) Fixed debts and obligations, in-
cluding unpaid Federal, state and local
taxes from prior years;

(D) Child care, transportation, and
other expenses necessary for employ-
ment;

(E) Expenses associated with age or
physical infirmity of resident family
members; and

(F) Other significant factors related
to financial inability to afford legal as-
sistance.

(2) Factors which shall be used in the
determination of the eligibility of cli-
ents under the maximum income level
shall include:

(A) Current income prospects, taking
into account seasonal variations in in-
come;

(B) The availability of private legal
representation at a low cost with re-
spect to the particular matter in which
assistance is sought;

(C) The consequences for the indi-
vidual if legal assistance is denied;

(D) The existence of assets, including
both liquid and nonliquid, which are
available to the applicant and are in
excess of the asset ceiling set by the re-
cipient pursuant to §1611.6;
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