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§672.1 Hearing procedures—Scope of
these rules.

(a) These hearing rules govern all ad-
judicatory proceedings for the assess-
ment of civil penalties or imposition of
other sanctions pursuant to the Ant-
arctic Conservation Act of 1978, 16
U.S.C. 2407; 2404(f); 2401-2412; and

(b) Other adjudicatory proceedings
that the Foundation, in its discretion,
determines are appropriate for han-
dling under these rules, including pro-
ceedings governed by the Administra-
tive Procedure Act requirements for
““hearings on the record.” 5 U.S.C. 554
(1982).

45 CFR Ch. VI (10-1-03 Edition)

(c) Questions arising at any stage of
the proceeding which are not addressed
in these rules shall be resolved at the
discretion of the Director or Presiding
Officer.

§672.2 Definitions.

(a) Throughout these rules, words in
the singular also include the plural,
and words in the masculine gender also
include the feminine, and vice versa.

(b) Act means the particular statute
authorizing the initiation of the pro-
ceeding.

(c) Administrative Law Judge means an
Administrative Law Judge appointed
under 5 U.S.C. 3105 (see also Pub. L. 95-
251, 92 Stat. 183).

(d) Complainant means any person au-
thorized to issue a complaint on behalf
of the Agency to persons alleged to be
in violation of the Act. The complain-
ant shall not be the Presiding Officer
or any other person who will partici-
pate or advise in the decision.

(e) Complaint means a written com-
munication, alleging one or more vio-
lations of specific provisions of the
Act, Treaties, NSF regulations or a
permit promulgated thereunder, issued
by the complainant to a person under
this subpart.

(f) Consent Agreement means any writ-
ten document, signed by the parties,
containing stipulations or conclusions
of fact or law, and a proposed penalty,
revocation or suspension of a permit,
or other sanction.

(g) Director means the Director of the
National Science Foundation (NSF) or
his delegatee.

(h) Final Order means (1) an order
issued by the Director after an appeal
of an initial decision, accelerated deci-
sion, a decision to dismiss, or default
order, or (2) an initial decision which
becomes a final order.

(i) Foundation, Agency, or NSF means
the National Science Foundation.

(J) Hearing means a hearing on the
record open to the public and con-
ducted under these rules.

(k) Hearing Clerk is the person with
whom all pleadings, motions, and other
documents required under this subpart
are filed.

(D) Initial Decision means the decision
issued by the Presiding Officer based
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upon the official
ceedings.

(m) Party means any person that par-
ticipates in a hearing as complainant,
respondent, or intervenor.

(n) Permit means a permit issued
under section 5 of the Antarctic Con-
servation Act of 1978, 16 U.S.C. section
2404.

(0) Person includes any individual,
partnership, association, corporation,
and any trustee, assignee, receiver or
legal successor thereof; any organized
group of persons whether incorporated
or not; and any officer, employee,
agent, department, agency or instru-
mentality of the Federal Government.
of any State or local unit of govern-
ment, or of any foreign government.

(p) Presiding Officer means the attor-
ney designated by the Director to con-
duct hearings or other proceedings
under this subpart.

(q) Respondent means any person pro-
ceeded against in the complaint.

(r) Terms defined in the Act and not
defined in these rules of practice are
used consistent with the meanings
given in the Act.

record of the pro-

§672.3 Powers and duties of the Direc-
tor; Presiding Official; Office of
Polar Programs.

(a) Director. The Director of NSF
shall exercise all powers and duties as
prescribed or delegated under the Act
and these rules.

(b) The Director may delegate all or
part of his authority. Partial delega-
tion does not prevent the Presiding Of-
ficer from referring any motion or case
to the Director.

(c) Presiding Officer. The Director
may designate one or more Presiding
Officers to perform the functions de-
scribed below. The Presiding Officers
shall be attorneys who are permanent
or temporary employees of the Founda-
tion or some other Federal Agency and
may perform other duties compatible
with their authority as hearing offi-
cers. Administrative Law Judges may
perform the functions of Presiding Offi-
cers. The Presiding Officer shall have
performed no prosecutorial or inves-
tigatory functions in connection with
any matter related to the hearing.

(d) The Presiding Officer shall con-
duct a fair and impartial proceeding,

§672.3

assure that the facts are fully elicited,
adjudicate all issues, and avoid delay.
The Presiding Officer shall have au-
thority to:

(1) Conduct administrative hearings
under these rules of practice;

(2) Rule upon motions, requests, and
offers of proof, dispose of procedural re-
quests, and issue all necessary orders;

(3) Administer oaths and affirmations
and take affidavits;

(4) Examine witnesses and receive
documentary or other evidence;

(5) For good cause, upon motion or
sua sponte, order a party, or an officer
or agent thereof, to produce testimony,
documents, or other nonprivileged evi-
dence, and failing the production there-
of without good cause being shown,
draw adverse inferences against that
party;

(6) Admit or exclude evidence;

(7) Hear and decide questions of facts,
law or discretion;

(8) Require parties to attend con-
ferences for the settlement or sim-
plification of the issues, or the expedi-
tion of facts, law or discretion;

(9) Issue subpoenas authorized by the
Act; and

(10) Take all actions necessary for
the maintenance of order and for the
efficient, fair and impartial adjudica-
tion of issues arising in proceedings
governed by these rules.

(e) Disqualification; Withdrawal. (1)
The Presiding Officer may not partici-
pate in any matter in which he (i) has
a financial interest or (ii) has any rela-
tionship with a party or with the sub-
ject matter which would make it inap-
propriate for him to act. Any party
may at any time by motion made to
the Director, or his delegatee, request
that the Presiding Officer be disquali-
fied from the proceeding.

(2) If the Presiding Officer is disquali-
fied or withdraws from the proceeding,
the Director shall assign a qualified re-
placement who has none of the infir-
mities listed in paragraph (e)(1) of this
section. The Director, should he with-
draw or disqualify himself, shall assign
the Deputy Director to be his replace-
ment.

(f) Office of Polar Programs. The Office
of Polar Programs (OPP) manages and
operates the national program in Ant-
arctica, including administration of
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