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organization, or any labor-manage-
ment joint apprenticeship training pro-
gram, except for any program or activ-
ity receiving Federal financial assist-
ance for public service employment
under the Comprehensive Employment
and Training Act of 1974 (CETA), (29
U.S.C. 801 et seq.).

§90.4 How are the terms in these regu-
lations defined?

As used in these regulations, the
term:

Act means the Age Discrimination
Act of 1975, as amended, (Title Il of
Pub. L. 94-135).

Action means any act, activity, pol-
icy, rule, standard, or method of ad-
ministration; or the use of any policy,
rule, standard, or method of adminis-
tration.

Age means how old a person is, or the
number of elapsed years form the date
of a person’s birth.

Age distinction means any action
using age or an age-related term.

Age-related term means a word or
words which necessarily imply a par-
ticular age or range of ages (for exam-
ple, children, adult, older persons, but
not student).

Agency means a Federal department
or agency that is empowered to extend
financial assistance.

Federal financial assistance means any
grant, entitlement, loan, cooperative
agreement, contract (other than a pro-
curement contract or a contract of in-
surance or guaranty), or any other ar-
rangement by which the agency pro-
vides or otherwise makes available as-
sistance in the form of:

(a) Funds;

(b) Services of Federal personnel; or

(c) Real and personal property or any
interest in or use of property, includ-
ing:

(1) Transfers or leases of property for
less than fair market value or for re-
duced consideration; and

(2) Proceeds from a subsequent trans-
fer or lease of property if the Federal
share of its fair market value is not re-
turned to the Federal Government.

Recipient means any State or its po-
litical subdivision, any instrumen-
tality of a State or its political sub-di-
vision, any public or private agency,
institution, organization, or other enti-
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ty, or any person to which Federal fi-
nancial assistance is extended, directly
or through another recipient. Recipient
includes any successor, assignee, or
transferee, but excludes the ultimate
beneficiary of the assistance.

Secretary means the Secretary of the
Department of Health and Human
Services.

United States means the fifty States,
the District of Columbia, Puerto Rico,
the Virgin Islands, American Samoa,
Guam, Wake Island, the Canal Zone,
the Trust Territory of the Pacific Is-
lands, the Northern Marianas, and the
territories and possessions of the
United States.

Subpart B—What is Age
Discrimination?

STANDARDS FOR DETERMINING
DISCRIMINATORY PRACTICES

§90.11 Purpose of this subpart.

The purpose of this subpart is to set
forth the prohibitions against age dis-
crimination and the exceptions to
those prohibitions.

§90.12 Rules against age discrimina-
tion.

The rules stated in this section are
limited by the exceptions contained in
§§ 90.14, and 90.15 of these regulations.

(a) General rule: No person in the
United states shall, on the basis of age,
be excluded from participation in, be
denied the benefits of, or be subjected
to discrimination under, any program
or activity receiving Federal financial
assistance.

(b) Specific rules: A recipient may not,
in any program or activity receiving
Federal financial assistance, directly
or through contractual, licensing, or
other arrangements use age distinc-
tions or take any other actions which
have the effect, on the basis of age, of:

(1) Excluding individuals from, deny-
ing them the benefits of, or subjecting
them to discrimination under, a pro-
gram or activity receiving Federal fi-
nancial assistance, or

(2) Denying or limiting individuals in
their opportunity to participate in any
program or activity receiving Federal
financial assistance.
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(c) The specific forms of age discrimi-
nation listed in paragraph (b) of this
section do not necessarily constitute a
complete list.

§90.13 Definitions of normal operation
and statutory objective.

For purposes of §§90.14, and 90.15, the
terms normal operation and statutory ob-
jective shall have the following mean-
ing:

(a) Normal operation means the oper-
ation of a program or activity without
significant changes that would impair
its ability to meet its objectives.

(b) Statutory objective means any pur-
pose of a program or activity expressly
stated in any Federal statute, State
statute, or local statute or ordinance
adopted by an elected, general purpose
legislative body.

§90.14 Exceptions to the rules against
age discrimination. Normal oper-
ation or statutory objective of any
program or activity.

A recipient is permitted to take an
action, otherwise prohibited by §90.12,
if the action reasonably takes into ac-
count age as a factor necessary to the
normal operation or the achievement
of any statutory objective of a program
or activity. An action reasonably takes
into account age as a factor necessary
to the normal operation or the achieve-
ment of any statutory objective of a
program or activity, if:

(a) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; and

(b) The other characteristic(s) must
be measured or approximated in order
for the normal operation of the pro-
gram or activity to continue, or to
achieve any statutory objective of the
program or activity; and

(c) The other characteristic(s) can be
reasonably measured or approximated
by the use of age; and

(d) The other characteristic(s) are
impractical to measure directly on an
individual basis.

§90.15 Exceptions to the rules against
age discrimination. Reasonable fac-
tors other than age.

A recipient is permitted to take an
action otherwise prohibited by §90.12
which is based on a factor other than
age, even though that action may have

§90.31

a disproportionate effect on persons of
different ages. An action may be based
on a factor other than age only if the
factor bears a direct and substantial
relationship to the normal operation of
the program or activity or to the
achievement of a statutory objective.

§90.16 Burden of proof.

The burden of proving that an age
distinction or other action falls within
the exceptions outlined in §§ 90.14 and
90.15 is on the recipient of Federal fi-
nancial assistance.

Subpart C—What are the Respon-
sibilities of the Federal Agen-
cies?

§90.31 Issuance of regulations.

(a) The head of each agency which ex-
tends Federal financial assistance to
any program or activity shall publish
proposed and final age discrimination
regulations in the FEDERAL REGISTER
to:

(1) Carry out the provisions of sec-
tion 303 of the Age Discrimination Act
of 1975; and

(2) Provide for appropriate investiga-
tive, conciliation, and enforcement
procedures.

(b) Each agency shall publish its pro-
posed agency age discrimination regu-
lations no later than 90 days after the
publication date of the final general,
government-wide age discrimination
regulations.

(c) Each agency shall submit its final
agency regulations to HHS for review
no later than 120 days after publication
of proposed agency age discrimination
regulations.

(d) Final agency age discrimination
regulations shall be consistent with
these general, government-wide age
discrimination regulations and shall
not be published until the Secretary
approves them.

(e) Each agency shall include in its
regulations a provision governing the
operation of an alternate funds dis-
bursal procedure as described in § 90.48
of these regulations.

(f) Each agency shall publish an ap-
pendix to its final age discrimination
regulations containing a list of each
age distinction provided in a Federal
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