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(8) If the State decides to indirectly
manage the fund using a private non-
profit entity as the fund management
group, the State shall establish reason-
able criteria for selecting the group,
such as qualifications, expertise, expe-
rience, and capabilities of the group,
and the State shall require that these
entities abide by all Federal, State and
local laws and regulations;

(9) The State may seek assistance to
approve or deny applications from enti-
ties that meet State-established cri-
teria;

(10) The State shall set reasonable
criteria in determining the eligibility
of prospective borrowers such as quali-
fications, expertise, capabilities, the
acceptability of a proposed plan to use
the funds and operate the house, and an
assessment of the potential borrower’s
ability to pay back the funds;

(11) The State shall establish a proce-
dure and process for applying for a loan
under the program which may include
completion of the application, personal
interviews and submission of evidence
to support eligibility requirements, as
well as establish a written procedure
for repayment which will set forth rea-
sonable penalties for late or missed
payments and liability and recourse for
default;

(12) The State shall provide clearly
defined written instructions to appli-
cants which lays out timeliness, mile-
stones, required documentation, notifi-
cation of reasonable penalties for late
or missed payments and recourse for
default, notification on legitimate pur-
poses for which the loan may be spent,
and other procedures required by the
State; and

(13) The State shall keep a written
record of the number of loans and
amount of loans provided, the identi-
ties of borrowers and the repayment
history of each borrower and retain it
for three years.

(b) The requirements established in
paragraph (a) of this section shall not
apply to any territory of the United
States other than the Commonwealth
of Puerto Rico.

§96.130

§96.130 State law regarding sale of to-
bacco products to individuals under
age of 18.

(a) For purposes of this section, the
term “‘first applicable fiscal year”
means fiscal year 1994, except in the
case of any State described in section
1926(a)(2) of the PHS Act, in which case
“first applicable fiscal year’’ means fis-
cal year 1995. The term ‘“‘outlet” is any
location which sells at retail or other-
wise distributes tobacco products to
consumers including (but not limited
to) locations that sell such products
over-the-counter or through vending
machines.

(b) The Secretary may make a grant
to a State only if the State, for the
first applicable fiscal year and subse-
quent fiscal years, has in effect a law
providing that it is unlawful for any
manufacturer, retailer, or distributor
of tobacco products to sell or distribute
any such product to any individual
under age 18 through any sales or dis-
tribution outlet, including over-the-
counter and vending machine sales.

(c) For the first and second applica-
ble fiscal years, the State shall, at a
minimum, conduct annually a reason-
able number of random, unannounced
inspections of outlets to ensure compli-
ance with the law and plan and begin
to implement any other actions which
the State believes are necessary to en-
force the law.

(d) For the third and subsequent fis-
cal years, the States shall do the fol-
lowing:

(1) The State shall conduct annual,
random, unannounced inspections of
both over-the-counter and vending ma-
chine outlets. The random inspections
shall cover a range of outlets (not
preselected on the basis of prior viola-
tions) to measure overall levels of com-
pliance as well as to identify viola-
tions.

(2) Random, unannounced inspections
shall be conducted annually to ensure
compliance with the law and shall be
conducted in such a way as to provide
a probability sample of outlets. The
sample must reflect the distribution of
the population under age 18 throughout
the State and the distribution of the
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outlets throughout the State accessible
to youth.

(e) As provided by §96.122(d), the
State shall annually submit to the Sec-
retary a report which shall include the
following:

(1) a detailed description of the
State’s activities to enforce the law re-
quired in paragraph (b) of this section
during the fiscal year preceding the fis-
cal year for which that State is seeking
the grant;

(2) a detailed description regarding
the overall success the State has
achieved during the previous fiscal
year in reducing the availability of to-
bacco products to individuals under the
age of 18, including the results of the
unannounced inspections as provided
by paragraph (d) of this section for
which the results of over-the-counter
and vending machine outlet inspec-
tions shall be reported separately;

(3) a detailed description of how the
unannounced inspections were con-
ducted and the methods used to iden-
tify outlets;

(4) the strategies to be utilized by the
State for enforcing such law during the

fiscal year for which the grant is
sought; and
(5) the identity of the agency or

agencies designated by the Governor to
be responsible for the implementation
of the requirements of section 1926 of
the PHS Act.

(f) Beginning in the second applicable
fiscal year, the annual report required
under paragraph (e) of this section
shall be made public within the State,
along with the State plan as provided
in section 1941 of the PHS Act.

(g) Beginning with applications for
the fourth applicable fiscal year and all
subsequent fiscal years, the Secretary
will negotiate with the State, as part
of the State’s plan, the interim per-
formance target the State will meet for
that fiscal year and in subsequent
years will seek evidence of progress to-
ward achieving or surpassing a per-
formance objective in which the in-
spection failure rate would be no more
than 20% within several years.

(h) Beginning with the second appli-
cable fiscal year and all subsequent fis-
cal years, the Secretary shall make a
determination, before making a Block
Grant to a State for that fiscal year,

45 CFR Subtitle A (10-1-03 Edition)

whether the State reasonably enforced
its law in the previous fiscal year pur-
suant to this section. In making this
determination, the Secretary will con-
sider the following factors:

(1) During the first and second appli-
cable fiscal years, the State must con-
duct the activities prescribed in para-
graph (c) of this section.

(2) During the third applicable fiscal
year, the State must conduct random,
unannounced inspections in accordance
with paragraph (d) of this section.

(3) During the fourth and all subse-
quent applicable fiscal years, the State
must do the following:

(i) conduct random, unannounced in-
spections in accordance with paragraph
(d); and

(ii) except as provided by paragraph
(h)(4) of this section, the State must be
in substantial compliance with the tar-
get negotiated with the Secretary
under paragraph (g) of this section for
that fiscal year.

(4) If a State has not substantially
complied with the target as prescribed
under paragraph (h)(3)(ii) of this sec-
tion for any fiscal year, the Secretary,
in extraordinary circumstances, may
consider a number of factors, including
survey data showing that the State is
making significant progress toward re-
ducing use of tobacco products by chil-
dren and youth, data showing that the
State has progressively decreased the
availability of tobacco products to mi-
nors, the composition of the outlets in-
spected as to whether they were over-
the-counter or vending machine out-
lets, and the State’s plan for improving
the enforcement of the law in the next
fiscal year.

(i) If, after notice to the State and an
opportunity for a hearing, the Sec-
retary determines under paragraph (h)
of this section that the State has not
maintained compliance, the Secretary
will reduce the amount of the allot-
ment in such amounts as is required by
section 1926(c) of the PHS Act.

(J) States may not use the Block
Grant to fund the enforcement of their
statute, except that they may expend
funds from the primary prevention set-
aside of their Block Grant allotment
under 45 CFR 96.124(b)(1) for carrying
out the administrative aspects of the
requirements such as the development
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of the sample design and the con-
ducting of the inspections.

[61 FR 1508, Jan. 19, 1996, as amended at 66
FR 46227, Sept. 4, 2001]

§96.131 Treatment services for preg-
nant women.

(a) The State is required to, in ac-
cordance with this section, ensure that
each pregnant woman in the State who
seeks or is referred for and would ben-
efit from such services is given pref-
erence in admissions to treatment fa-
cilities receiving funds pursuant to the
grant. In carrying out this section, the
State shall require all entities that
serve women and who receive such
funds to provide preference to pregnant
women. Programs which serve an in-
jecting drug abuse population and who
receive Block Grant funds shall give
preference to treatment as follows:

(1) Pregnant injecting drug users;

(2) Pregnant substance abusers;

(3) Injecting drug users; and

(4) All others.

(b) The State will, in carrying out
this provision publicize the availability
to such women of services from the fa-
cilities and the fact that pregnant
women receive such preference. This
may be done by means of street out-
reach programs, ongoing public service
announcements (radio/television), reg-
ular advertisements in local/regional
print media, posters placed in targeted
areas, and frequent notification of
availability of such treatment distrib-
uted to the network of community
based organizations, health care pro-
viders, and social service agencies.

(c) The State shall in carrying out
paragraph (a) of this section require
that, in the event that a treatment fa-
cility has insufficient capacity to pro-
vide treatment services to any such
pregnant woman who seeks the serv-
ices from the facility, the facility refer
the woman to the State. This may be
accomplished by establishing a capac-
ity management program, utilizing a
toll-free number, an automated report-
ing system and/or other mechanisms to
ensure that pregnant women in need of
such services are referred as appro-
priate. The State shall maintain a con-
tinually updated system to identify
treatment capacity for any such preg-
nant women and will establish a mech-

§96.132

anism for matching the women in need
of such services with a treatment facil-
ity that has the capacity to treat the
woman.

(d) The State, in the case of each
pregnant woman for whom a referral
under paragraph (a) of this section is
made to the State—

(1) will refer the woman to a treat-
ment facility that has the capacity to
provide treatment services to the
woman; or

(2) will, if no treatment facility has
the capacity to admit the woman,
make available interim services, in-
cluding a referral for prenatal care,
available to the woman not later than
48 hours after the woman seeks the
treatment services.

(e) Procedures for the implementa-
tion of this section shall be developed
in consultation with the State Medical
Director for Substance Abuse Services.

(f) The State shall develop effective
strategies for monitoring programs
compliance with this section. States
shall report under the requirements of
§96.122(g) on the specific strategies to
be used to identify compliance prob-
lems and corrective actions to be taken
to address those problems.

§96.132 Additional agreements.

(a) With respect to individuals seek-
ing treatment services, the State is re-
quired to improve (relative to fiscal
year 1992) the process in the State for
referring the individuals to treatment
facilities that can provide to the indi-
viduals the treatment modality that is
most appropriate for the individuals.
Examples of how this may be accom-
plished include the development and
implementation of a capacity manage-
ment/waiting list management system;
the utilization of a toll-free number for
programs to report available capacity
and waiting list data; and the utiliza-
tion of standardized assessment proce-
dures that facilitate the referral proc-
ess.

(b) With respect to any facility for
treatment services or prevention ac-
tivities that is receiving amounts from
a Block Grant, continuing education in
such services or activities (or both, as
the case may be) shall be made avail-
able to employees of the facility who
provide the services or activities. The
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