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band (see 47 CFR part 90, subpart T), in-
cluding those based on finder’s pref-
erences (see 47 CFR §90.173); and

(12) Private Operational Fixed Serv-
ices (see 47 CFR part 94).

NoTE TO §1.2102: To determine the rules
that apply to competitive bidding, specific
service rules should also be consulted.

[59 FR 44293, Aug. 26, 1994, as amended at 60
FR 40718, Aug. 9, 1995; 62 FR 23163, Apr. 29,
1997; 63 FR 10780, Mar. 5, 1998]

§1.2103 Competitive bidding design
options.

(a) The Commission will choose from
one or more of the following types of
auction designs for services or classes
of services subject to competitive bid-
ding:

(1) Simultaneous multiple-round auc-
tions (using remote or on-site elec-
tronic bidding);

(2) Sequential multiple round auc-
tions (using either oral ascending or re-
mote and/or on-site electronic bidding);

(3) Sequential or simultaneous sin-
gle-round auctions (using either sealed
paper or remote and/or on-site elec-
tronic bidding); and

(4) Combinatorial (package) bidding
auctions.

(b) The Commission may use
combinatorial bidding, which would
allow bidders to submit all or nothing
bids on combinations of licenses or au-
thorizations, in addition to bids on in-
dividual licenses or authorizations. The
Commission may require that to be de-
clared the high bid, a combinatorialbid
must exceed the sum of the individual
bids by a specified amount.
Combinatorial bidding may be used
with any type of auction. The Commis-
sion may also allow bidders to submit
contingent bids on individual and/or
combinations of licenses.

(c) The Commission may use single
combined auctions, which combine bid-
ding for two or more substitutable li-
censes and award licenses to the high-
est bidders until the available licenses
are exhausted. This technique may be
used in conjunction with any type of
auction.
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(d) The Commission may use real
time bidding in all electronic auction
designs.

[59 FR 44293, Aug. 26, 1994, as amended at 62
FR 13542, Mar. 21, 1997; 63 FR 2341, Jan. 15,
1998; 68 FR 42995, July 21, 2003]

§1.2104 Competitive bidding mecha-
nisms.

(a) Sequencing. The Commission will
establish the sequence in which mul-
tiple licenses will be auctioned.

(b) Grouping. In the event the Com-
mission uses either a simultaneous
multiple round competitive bidding de-
sign or combinatorial bidding, the
Commission will determine which li-
censes will be auctioned simulta-
neously or in combination.

(¢) Reservation Price. The Commission
may establish a reservation price, ei-
ther disclosed or undisclosed, below
which a license subject to auction will
not be awarded.

(d) Minimum Bid Increments, Minimum
Opening Bids and Maximum Bid Incre-
ments. The Commission may, by an-
nouncement before or during an auc-
tion, require minimum bid increments
in dollar or percentage terms. The
Commission also may establish min-
imum opening bids and maximum bid
increments on a service-specific basis.

(e) Stopping Rules. The Commission
may establish stopping rules before or
during multiple round auctions in
order to terminate the auctions within
a reasonable time.

(f) Activity Rules. The Commission
may establish activity rules which re-
quire a minimum amount of bidding
activity.

(g) Withdrawal, Default and Disquali-
fication Payment. As specified below,
when the Commission conducts an auc-
tion pursuant to §1.2103, the Commis-
sion will impose payments on bidders
who withdraw high bids during the
course of an auction, or who default on
payments due after an auction closes
or who are disqualified.

(1) Bid withdrawal prior to close of auc-
tion. A bidder that withdraws a high
bid during the course of an auction is
subject to a withdrawal payment equal
to the difference between the amount
of the withdrawn bid and the amount
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of the winning bid in the same or sub-
sequent auction(s). In the event that a
bidding credit applies to any of the
bids, the bid withdrawal payment is ei-
ther the difference between the net
withdrawn bid and the subsequent net
winning bid, or the difference between
the gross withdrawn bid and the subse-
quent gross winning bid, whichever is
less. No withdrawal payment will be
assessed for a withdrawn bid if either
the subsequent winning bid or any of
the intervening subsequent withdrawn
bids equals or exceeds that withdrawn
bid. The withdrawal payment amount
is deducted from any upfront payments
or down payments that the with-
drawing bidder has deposited with the
Commission. In the case of multiple
bid withdrawals on a single license, the
payment for each bid withdrawal will
be calculated based on the sequence of
bid withdrawals and the amounts with-
drawn in the same or subsequent auc-
tion(s). In the event that a license for
which there have been withdrawn bids
is not won in the same auction, those
bidders for which a final withdrawal
payment cannot be calculated will be
assessed an interim bid withdrawal
payment equal to 3 percent of the
amount of their bid withdrawals. The 3
percent interim payment will be ap-
plied toward any final bid withdrawal
payment that will be assessed at the
close of the subsequent auction of the
license.

Example 1 to paragraph (g)(1): Bidder A
withdraws a bid of $100. Subsequently, Bidder
B places a bid of $90 and withdraws. In that
same auction, Bidder C wins the license at a
bid of $95. Withdrawal payments are assessed
as follows: Bidder A owes $5 ($100—$95). Bid-
der B owes nothing.

Example 2 to paragraph (g)(1): Bidder A
withdraws a bid of $100. Subsequently, Bidder
B places a bid of $95 and withdraws. In that
same auction, Bidder C wins the license at a
bid of $90. Withdrawal payments are assessed
as follows: Bidder A owes $5 ($100—$95). Bid-
der B owes $5 ($95—$90).

Example 3 to paragraph (g)(1): Bidder A
withdraws a bid of $100. Subsequently, in
that same auction, Bidder B places a bid of
$90 and withdraws. In a subsequent auction,
Bidder C places a bid of $95 and withdraws.
Bidder D wins the license in that auction at
a bid of $80. Withdrawal payments are as-
sessed as follows: At the end of the first auc-
tion, Bidder A and Bidder B are each as-
sessed an interim withdrawal payment equal
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to 3 percent of their withdrawn bids pending
Commission assessment of a final with-
drawal payment (Bidder A would owe 3% of
$100, or $3, and Bidder B would owe 3% of $90,
or $2.70). At the end of the second auction,
Bidder A would owe $5 ($100—$95) less the $3
interim withdrawal payment for a total of
$2. Because Bidder C placed a subsequent bid
that was higher than Bidder B’s $90 bid, Bid-
der B would owe nothing. Bidder C would
owe $15 ($95—$80).

(2) Default or disqualification after
close of auction. A bidder assumes a
binding obligation to pay its full bid
amount upon acceptance of the high
bid at the close of an auction. If a high
bidder defaults or is disqualified after
the close of such an auction, the de-
faulting bidder will be subject to the
payment in paragraph (g)(1) of this sec-
tion plus an additional payment equal
to 3 percent of the subsequent winning
bid. If the subsequent winning bid ex-
ceeds the defaulting bidder’s bid
amount, the 3 percent payment will be
calculated based on the defaulting bid-
der’s bid amount. If either bid amount
is subject to a bidding credit, the 3 per-
cent credit will be calculated using the
same bid amounts and basis (net or
gross bids) as in the calculation of the
payment in paragraph (g)(1) of this sec-
tion. Thus, for example, if gross bids
are used to calculate the payment in
paragraph (g)(1) of this section, the 3
percent will be applied to the gross
amount of the subsequent winning bid,
or the gross amount of the defaulting
bid, whichever is less.

(3) Default or disqualification in
combinatorial bidding auctions after close
of auction. A bidder assumes a binding
obligation to pay its full bid amount
upon acceptance of the high bid at the
close of an auction. When the Commis-
sion conducts a combinatorial bidding
auction pursuant to §1.2103 (a)(4), if a
high bidder defaults or is disqualified
after close of a combinatorial bidding
auction, the defaulting bidder will be
subject to a default payment. The de-
fault payment consists of a deficiency
portion and an additional payment.
The deficiency portion of the default
payment shall be calculated as set
forth in §1.2104(g)(3)(i). The additional
payment shall be calculated as set
forth in §1.2104(g)(3)(ii).

(i) Deficiency payment. The deficiency
portion of the default payment shall be

349



§1.2104

calculated as set forth. In the case that
any of the relevant bids are subject to
bidding credits, the default payment
will be adjusted in an analogous man-
ner to that used in §1.2104(g)(1).

(A) Where a defaulting bidder won li-
censes individually (i.e., not as part of
a package), and in a subsequent auc-
tion the licenses are also won individ-
ually, the deficiency portion will be
calculated on a license-by-license basis
(i.e., the differences between the
amounts originally bid and the
amounts subsequently bid will not be
aggregated to determine a net amount
owed). If the subsequent winning bid(s)
exceed the defaulted bid(s), no defi-
ciency portion will be assessed. Even in
the absence of a deficiency portion,
however, an additional 25% payment
will be due.

(B) Where a defaulting bidder won li-
censes in a package(s), and in a subse-
quent auction the licenses are won ei-
ther in the same package(s), or in
smaller packages or as individual li-
censes that correlate to the defaulted
package(s), the deficiency portion will
be determined on a package-by-pack-
age basis, and the differences between
the amount originally bid and the
amount(s) subsequently bid will not be
aggregated to determine a net amount
owed. Thus, in this situation, the defi-
ciency portion will be calculated in an
analogous manner to that used in
§1.2104(g)(2). However, with regard to
each individual package, where the li-
censes are subsequently sold individ-
ually or as part of smaller packages,
the amounts received in the subsequent
auction will be aggregated in order to
determine any deficiency.

(C) Where a defaulting bidder or bid-
ders won licenses either individually or
as part of packages, and in a subse-
quent auction the licenses are won as
larger packages or different packages
(not including the situation described
in paragraph (b) of this section), the
deficiency portion will be calculated by
subtracting the aggregate amount
originally bid for the licenses from the
aggregate amount bid in the subse-
quent auction for the licenses.

(D) When in the situation described
in paragraph (c) of this section, there
are multiple defaulting bidders, the de-
fault payment (both the deficiency por-
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tion and the additional amount por-
tion) will be allocated to the defaulting
bidders in proportion to the amount
they originally bid.

Example: Bidder 1 defaults on Package ABC
for $200, and Bidder 2 defaults on Package DE
for $400, and in a subsequent auction the li-
censes are won in Package AB for $150 and
Package CDE for $350, Bidder 1 would be lia-
ble for ¥; of the default payment and Bidder
2 would be responsible for %. The total de-
fault payment would be equal to the dif-
ference between the total of the original bids
($600) and the total of the subsequent
amounts bid ($500) plus an additional amount
of 25 percent of the total of the subsequent
amounts bid. The total default payment
therefore would equal $100 ($600-$500) plus 25
percent of $500 ($125), for a total default pay-
ment of $225.

(if) Additional payment. If a high bid-
der defaults or is disqualified after the
close of such an auction, the defaulting
bidder will be subject to the payment
in paragraph (g)(3)(i) of this section
plus an additional payment equal to 25
percent of the subsequent winning
bid(s) or the defaulting bid(s), which-
ever is less. In the case that either the
subsequent winning bid(s) or the de-
faulting bid(s) is subject to bidding
credits, the additional payment will be
calculated in an analogous manner to
that used in §1.2104(g)(2). In calculating
the additional payment to determine
whether the defaulted bid(s) or the sub-
sequent winning bid(s) is the lesser
amount, the defaulted and subsequent
bid(s) will be compared according to
the rules set forth in paragraphs
@@)()(A) through (9)(3)(i)(D) of this
section for calculation of the defi-
ciency portion of the default payment.

(h) The Commission will generally
release information concerning the
identities of bidders before each auc-
tion but may choose, on an auction-by-
auction basis, to withhold the identity
of the bidders associated with bidder
identification numbers.

(i) The Commission may delay, sus-
pend, or cancel an auction in the event
of a natural disaster, technical obsta-
cle, evidence of security breach, unlaw-
ful bidding activity, administrative ne-
cessity, or for any other reason that af-
fects the fair and efficient conduct of
the competitive bidding. The Commis-
sion also has the authority, at its sole
discretion, to resume the competitive
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bidding starting from the beginning
ofthe current or some previous round
or cancel the competitive bidding in its
entirety.

[59 FR 44293, Aug. 26, 1994, as amended at 63
FR 2341, Jan. 15, 1998; 65 FR 52344, Aug. 29,
2000; 68 FR 42995, July 21, 2003]

§1.2105 Bidding application and cer-
tification procedures; prohibition of
collusion.

(a) Submission of Short-Form Applica-
tion (FCC Form 175). In order to be eligi-
ble to bid, an applicant must timely
submit a short-form application (FCC
Form 175), together with any appro-
priate upfront payment set forth by
Public Notice. Beginning January 1,
1999, all short-form applications must
be filed electronically.

(1) All short-form applications will be
due:

(i) On the date(s) specified by public
notice; or

(ii) In the case of application filing
dates which occur automatically by op-
eration of law (see, e.g., 47 CFR 22.902),
on a date specified by public notice
after the Commission has reviewed the
applications that have been filed on
those dates and determined that mu-
tual exclusivity exists.

(2) The short-form application must
contain the following information:

(i) ldentification of each license on
which the applicant wishes to bid;

(if)(A) The applicant’s name, if the
applicant is an individual. If the appli-
cant is a corporation, then the short-
form application will require the name
and address of the corporate office and
the name and title of an officer or di-
rector. If the applicant is a partner-
ship, then the application will require
the name, citizenship and address of all
general partners, and, if a partner is
not a natural person, then the name
and title of a responsible person should
be included as well. If the applicant is
a trust, then the name and address of
the trustee will be required. If the ap-
plicant is none of the above, then it
must identify and describe itself and
its principals or other responsible per-
sons; and

(B) Applicant ownership information,
as set forth in §1.2112.

(iii) The identity of the person(s) au-
thorized to make or withdraw a bid;
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(iv) If the applicant applies as a des-
ignated entity pursuant to §1.2110, a
statement to that effect and a declara-
tion, under penalty of perjury, that the
applicant is qualified as a designated
entity under §1.2110.

(v) Certification that the applicant is
legally, technically, financially and
otherwise qualified pursuant to section
308(b) of the Communications Act of
1934, as amended. The Commission will
accept applications certifying that a
request for waiver or other relief from
the requirements of section 310 is pend-
ing;

(vi) Certification that the applicant
is in compliance with the foreign own-
ership provisions of section 310 of the
Communications Act of 1934, as amend-
ed;

(vii) Certification that the applicant
is and will, during the pendency of its
application(s), remain in compliance
with any service-specific qualifications
applicable to the licenses on which the
applicant intends to bid including, but
not limited to, financial qualifications.
The Commission may require certifi-
cation in certain services that the ap-
plicant will, following grant of a li-
cense, come into compliance with cer-
tain service-specific rules, including,
but not limited to, ownership eligi-
bility limitations;

(viii) An exhibit, certified as truthful
under penalty of perjury, identifying
all parties with whom the applicant
has entered into partnerships, joint
ventures, consortia or other agree-
ments, arrangements or  under-
standings of any kind relating to the
licenses being auctioned, including any
such agreements relating to the post-
auction market structure.

(ix) Certification under penalty of
perjury that it has not entered and will
not enter into any explicit or implicit
agreements, arrangements or under-
standings of any kind with any parties
other than those identified pursuant to
paragraph (a)(2)(viii) regarding the
amount of their bids, bidding strategies
or the particular licenses on which
they will or will not bid.

(x) Certification that the applicant is
not in default on any Commission li-
censes and that it is not delinquent on
any non-tax debt owed to any Federal
agency.
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