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(h) Amendments or supplements to
complaints to add new claims or re-
quests for relief are prohibited. Parties
are responsible, however, for the con-
tinuing accuracy and completeness of
all information and supporting author-
ity furnished in a pending complaint
proceeding as required under §1.720(g).

[53 FR 11854, Apr. 11, 1988, as amended at 58
FR 25572, Apr. 27, 1993; 63 FR 1036, Jan. 7,
1998; 63 FR 41447, Aug. 4, 1998]

§1.728 Formal complaints not stating
a cause of action; defective plead-
ings.

(a) Any document purporting to be a
formal complaint which does not state
a cause of action under the Commu-
nications Act will be dismissed. In such
case, any amendment or supplement to
such document will be considered a
new filing which must be made within
the statutory periods of limitations of
actions contained in section 415 of the
Communications Act.

(b) Any other pleading filed in a for-
mal complaint proceeding not in con-
formity with the requirements of the
applicable rules in this part may be
deemed defective. In such case the
Commission may strike the pleading or
request that specified defects be cor-
rected and that proper pleadings be
filed with the Commission and served
on all parties within a prescribed time
as a condition to being made a part of
the record in the proceeding.

[53 FR 11854, Apr. 11, 1988]

§1.729 Discovery.

(a) Subject to paragraph (i) of this
section governing Accelerated Docket
proceedings, a complainant may file
with the Commission and serve on a de-
fendant, concurrently with its com-
plaint, a request for up to ten written
interrogatories. A defendant may file
with the Commission and serve on a
complainant, during the period start-
ing with the service of the complaint
and ending with the service of its an-
swer, a request for up to ten written in-
terrogatories. A complainant may file
with the Commission and serve on a de-
fendant, within three calendar days of
service of the defendant’s answer, a re-
quest for up to five written interrog-
atories. Subparts of any interrogatory
will be counted as separate interrog-
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atories for purposes of compliance with
this limit. Requests for interrogatories
filed and served pursuant to this proce-
dure may be used to seek discovery of
any non-privileged matter that is rel-
evant to the material facts in dispute
in the pending proceeding, provided,
however, that requests for interrog-
atories filed and served by a complain-
ant after service of the defendant’s an-
swer shall be limited in scope to spe-
cific factual allegations made by the
defendant in support of its affirmative
defenses. This procedure may not be
employed for the purpose of delay, har-
assment or obtaining information that
is beyond the scope of permissible in-
quiry related to the material facts in
dispute in the pending proceeding.

(b) Requests for interrogatories filed
and served pursuant to paragraph (a) of
this section shall contain a listing of
the interrogatories requested and an
explanation of why the information
sought in each interrogatory is both
necessary to the resolution of the dis-
pute and not available from any other
source.

(c) A responding party shall file with
the Commission and serve on the pro-
pounding party any opposition and ob-
jections to the requests for interrog-
atories as follows:

(1) By the defendant, within ten cal-
endar days of service of the requests
for interrogatories served simulta-
neously with the complaint and within
five calendar days of the requests for
interrogatories served following serv-
ice of the answer;

(2) By the complainant, within five
calendar days of service of the requests
for interrogatories; and

(3) In no event less than three cal-
endar days prior to the initial status
conference as provided for in §1.733(a).

(d) Commission staff will consider
the requests for interrogatories, prop-
erly filed and served pursuant to para-
graph (a) of this section, along with
any objections or oppositions thereto,
properly filed and served pursuant to
paragraph (b) of this section, at the ini-
tial status conference, as provided for
in §1.733(a)(5), and at that time deter-
mine the interrogatories, if any, to
which parties shall respond, and set the
schedule of such response.
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(e) The interrogatories ordered to be
answered pursuant to paragraph (d) of
this section are to be answered sepa-
rately and fully in writing under oath
or affirmation by the party served, or
if such party is a public or private cor-
poration or partnership or association,
by any officer or agent who shall fur-
nish such information as is available to
the party. The answers shall be signed
by the person making them. The an-
swers shall be filed with the Commis-
sion and served on the propounding
party.

(f) A propounding party asserting
that a responding party has provided
an inadequate or insufficient response
to Commission-ordered discovery re-
quest may file a motion to compel
within ten days of the service of such
response, or as otherwise directed by
Commission staff, pursuant to the re-
quirements of §1.727.

(g) The Commission may, in its dis-
cretion, require parties to provide doc-
uments to the Commission in a
scanned or other electronic format
that provides:

(1) Indexing by useful identifying in-
formation about the documents; and

(2) Technology that allows staff to
annotate the index so as to make the
format an efficient means of reviewing
the documents.

(h) The Commission may allow addi-

tional discovery, including, but not
limited to, document production, depo-
sitions and/or additional interrog-

atories. In its discretion, the Commis-
sion may modify the scope, means and
scheduling of discovery in light of the
needs of a particular case and the re-
quirements of applicable statutory
deadlines.

(i) Discovery in Accelerated Docket pro-
ceedings. (1) Each party to an Acceler-
ated Docket proceeding shall serve,
with its initial pleading and with any
reply statements in the pre-status-con-
ference filing (see §1.726(g)(1)), copies of
all documents in the possession, cus-
tody or control of the party that are
likely to bear significantly on any
claim or defense. For the purpose of
this paragraph (i), document also shall
include data compilations and tangible
things. A document is likely to bear
significantly on a claim or defense if it:
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(i) Appears likely to have an influ-
ence on, or affect the outcome of, a
claim or defense;

(ii) Reflects the relevant knowledge
of persons who, if their potential testi-
mony were known, might reasonably
be expected to be deposed or called as a
witness by any of the parties;

(iii) Is something that competent
counsel would consider reasonably nec-
essary to prepare, evaluate or try a
claim or defense; or

(iv) Would not support the disclosing
party’s contentions.

(2) In their §1.733(i)(4) pre-status-con-
ference filings, parties to Accelerated
Docket proceedings may request the
production of additional documents. In
their §1.733(i)(4) filings, parties may
also seek leave to conduct a reasonable
number of depositions, including depo-
sitions of expert witnesses, if any.
When requesting additional discovery,
each party shall be prepared at the sta-
tus conference to justify its requests
by identifying the specific issue or
issues on which it expects to obtain
evidence from each request.

(3) Interrogatories shall not be rou-
tinely granted in Accelerated Docket
proceedings. A party to an Accelerated
Docket proceeding that prefers inter-
rogatories to the other forms of avail-
able discovery, for reasons of conven-
ience or expense, may seek leave in its
§1.733(i)(4) pre-status-conference filing
to propound a limited number of inter-
rogatories.

(4) Expert Witnesses.

(i) Any complainant in an Acceler-
ated Docket proceeding that intends to
rely on expert testimony for a purpose
other than to rebut a defendant’s ex-
pert evidence, shall identify its expert
witnesses in the information designa-
tion required by §1.721(a)(10)(i). In its
§1.721(a)(10)(i) information designation,
such a complainant shall also provide
its expert statement. For purposes of
this paragraph (i)(4), an expert state-
ment shall include a brief statement of
the opinions to be expressed by the ex-
pert, the basis and reasons therefor and
any data or other information that the
witness considered in forming her opin-
ions.

(ii) Any defendant in an Accelerated
Docket proceeding that intends to rely
on expert testimony shall identify its
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expert witnesses in the information
designation required by §1.724(f)(1).
Such a defendant shall provide its ex-
pert statement with its §1.733(i)(4), pre-
status-conference filing.

(iii) Any complainant in an Acceler-
ated Docket proceeding that intends to
rely on previously undisclosed expert
testimony to rebut any portion of the
defendant’s case shall identify the ex-
pert and provide the appropriate expert
statement at the initial status con-
ference.

(iv) Expert witnesses shall be subject
to deposition in Accelerated Docket
proceedings under the same rules and
limitations applicable to fact wit-
nesses.

[63 FR 1038, Jan. 7, 1998, as amended at 63 FR
41447, Aug. 4, 1998]

§1.730 The Enforcement Bureau’s Ac-
celerated Docket.

(a) Parties to formal complaint pro-
ceedings against common carriers
within the responsibility of the En-
forcement Bureau (see 8§0.111, 0.311,
0.314 of this chapter) may request in-
clusion on the Bureau’s Accelerated
Docket. As set out in §§1.720 through
1.736, proceedings on the Accelerated
Docket are subject to shorter pleading
deadlines and certain other procedural
rules that do not apply to other formal
complaint proceedings before the En-
forcement Bureau.

(b) Any party that contemplates fil-
ing a formal complaint may submit a
request to the Chief of the Enforce-
ment Bureau’s Market Disputes Reso-
lution Division, either by phone or in
writing, seeking inclusion of its com-
plaint, once filed, on the Accelerated
Docket. In appropriate cases, Commis-
sion staff shall schedule and supervise
pre-filing settlement negotiations be-
tween the parties to the dispute. If the
parties do not resolve their dispute and
the matter is accepted for handling on
the Accelerated Docket, the complain-
ant shall file its complaint with a let-
ter stating that it has gained admis-
sion to the Accelerated Docket. When
it files its complaint, such a complain-
ant shall also serve a copy of its com-
plaint on the Commission staff that su-
pervised the pre-filing settlement dis-
cussions.
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(c) Within five days of receiving serv-
ice of a complaint, any defendant in a
formal complaint proceeding may sub-
mit by facsimile or hand delivery, to
the Chief of the Enforcement Bureau’s
Market Disputes Resolution Division, a
request seeking inclusion of its pro-
ceeding on the Accelerated Docket.
Such a defendant contemporaneously
shall transmit, in the same manner, a
copy of its request to all parties to the
proceeding. A defendant submitting
such a request shall file and serve its
answer in compliance with the require-
ments of §1.724(k), except that the de-
fendant shall not be required to serve
with its answer the automatic docu-
ment production required by
§81.724(k)(7) and 1.729(i)(1). In pro-
ceedings accepted onto the Accelerated
Docket at a defendant’s request, the
Commission staff will conduct super-
vised settlement discussions as appro-
priate. After accepting such a pro-
ceeding onto the Accelerated Docket,
Commission staff will establish a
schedule for the remainder of the pro-
ceeding, including the parties’
§1.729(i)(1) automatic production of
documents.

(d) During the thirty days following
the effective date of these rules, any
party to a pending formal complaint
proceeding in which an answer has
been filed or is past due may seek ad-
mission of the proceeding to the Accel-
erated Docket by submitting a request
by facsimile or hand delivery to the
Chief of the Enforcement Bureau’s
Market Disputes Resolution Division,
with facsimile copies to all other par-
ties to the proceeding by the same
mode of transmission. If a pending pro-
ceeding is accepted onto the Acceler-
ated Docket, Commission staff will
conduct supervised settlement discus-
sions if appropriate and establish a
schedule for the remainder of the pro-
ceeding, including the parties’
§1.729(i)(1) automatic production of
documents if necessary.

(e) In determining whether to admit
a proceeding onto the Accelerated
Docket, Commission staff may con-
sider factors from the following, non-
exclusive list:

(1) Whether it appears that the par-
ties to the dispute have exhausted the
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