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(3) In determining whether to require
the unbundling of any network element
under this rule, the Commission may
also consider the following additional
factors:

(i) Whether unbundling of a network
element promotes the rapid introduc-
tion of competition;

(if) Whether unbundling of a network
element promotes facilities-based com-
petition, investment, and innovation;

(iii) Whether unbundling of a net-
work element promotes reduced regu-
lation;

(iv) Whether unbundling of a network
element provides certainty to request-
ing carriers regarding the availability
of the element;

(v) Whether unbundling of a network
element is administratively practical
to apply.

(@) If an incumbent LEC is required
to provide nondiscriminatory access to
a network element in accordance with
§51.311 and section 251(c)(3) of the Act
under §51.319 of this section or any ap-
plicable Commission Order, no state
commission shall have authority to de-
termine that such access is not re-
quired. A state commission must com-
ply with the standards set forth in this
§51.317 when considering whether to re-
quire the unbundling of additional net-
work elements. With respect to any
network element which a state com-
mission has required to be unbundled
under this §51.317, the state commis-
sion retains the authority to subse-
quently determine, in accordance with
the requirements of this rule, that such
network element need no longer be
unbundled.

[65 FR 2551, Jan. 18, 2000]

EFFECTIVE DATE NOTE: At 68 FR 52295,
Sept. 2, 2003, §51.317 was revised, effective
Oct. 2, 2003. For the convenience of the user,
the revised text is set forth as follows:

§51.317 Standards for requiring the

unbundling of network elements.

Proprietary network elements. A network
element shall be considered to be proprietary
if an incumbent LEC can demonstrate that it
has invested resources to develop proprietary
information or functionalities that are pro-
tected by patent, copyright or trade secret
law. The Commission shall undertake the
following analysis to determine whether a
proprietary network element should be made
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available for purposes of section 251(c)(3) of
the Act:

(a) Determine whether access to the pro-
prietary network element is ‘“‘necessary.” A
network element is ‘“‘necessary” if, taking
into consideration the availability of alter-
native elements outside the incumbent
LEC’s network, including self-provisioning
by a requesting telecommunications carrier
or acquiring an alternative from a third-
party supplier, lack of access to the network
element precludes a requesting tele-
communications carrier from providing the
services that it seeks to offer. If access is
‘“necessary,” the Commission may require
the unbundling of such proprietary network
element.

(b) In the event that such access is not
‘‘necessary,” the Commission may require
unbundling if it is determined that:

(1) The incumbent LEC has implemented
only a minor modification to the network
element in order to qualify for proprietary
treatment;

(2) The information or functionality that is
proprietary in nature does not differentiate
the incumbent LEC’s services from the re-
questing telecommunications carrier’s serv-
ices; or

(3) Lack of access to such element would
jeopardize the goals of the Act.

§51.318 Eligibility criteria for access
to certain unbundled network ele-
ments.

(a) Except as provided in paragraph
(b) of this section, an incumbent LEC
shall provide access to unbundled net-
work elements and combinations of
unbundled network elements without
regard to whether the requesting tele-
communications carrier seeks access
to the elements to establish a new cir-
cuit or to convert an existing circuit
from a service to unbundled network
elements.

(b) An incumbent LEC need not pro-
vide access to an unbundled DS1 loop
in combination, or commingled, with a
dedicated DS1 transport or dedicated
DS3 transport facility or service, or to
an unbundled DS3 loop in combination,
or commingled, with a dedicated DS3
transport facility or service, unless the
requesting telecommunications carrier
certifies that all of the following condi-
tions are met:

(1) The requesting telecommuni-
cations carrier has received state cer-
tification to provide local voice service
in the area being served or, in the ab-
sence of a state certification require-
ment, has complied with registration,
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tariffing, filing fee, or other regulatory
requirements applicable to the provi-
sion of local voice service in that area.

(2) The following criteria are satis-
fied for each combined circuit, includ-
ing each DS1 circuit, each DSl en-
hanced extended link, and each DS1-
equivalent circuit on a DS3 enhanced
extended link:

(i) Each circuit to be provided to
each customer will be assigned a local
number prior to the provision of serv-
ice over that circuit;

(ii) Each DS1l-equivalent circuit on a
DS3 enhanced extended link must have
its own local number assignment, so
that each DS3 must have at least 28
local voice numbers assigned to it;

(iii) Each circuit to be provided to
each customer will have 911 or E911 ca-
pability prior to the provision of serv-
ice over that circuit;

(iv) Each circuit to be provided to
each customer will terminate in a col-
location arrangement that meets the
requirements of paragraph (c) of this
section;

(v) Each circuit to be provided to
each customer will be served by an
interconnection trunk that meets the
requirements of paragraph (d) of this
section;

(vi) For each 24 DS1 enhanced ex-
tended links or other facilities having
equivalent capacity, the requesting
telecommunications carrier will have
at least one active DS1 local service
interconnection trunk that meets the
requirements of paragraph (d) of this
section; and

(vii) Each circuit to be provided to
each customer will be served by a
switch capable of switching local voice
traffic.

(c) A collocation arrangement meets
the requirements of this paragraph if it
is:

(1) Established pursuant to section
251(c)(6) of the Act and located at an
incumbent LEC premises within the
same LATA as the customer’s prem-
ises, when the incumbent LEC is not
the collocator; and

(2) Located at a third party’s prem-
ises within the same LATA as the cus-
tomer’s premises, when the incumbent
LEC is the collocator.

(d) An interconnection trunk meets
the requirements of this paragraph if
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the requesting telecommunications
carrier will transmit the calling par-
ty’s number in connection with calls
exchanged over the trunk.

[68 FR 52295, Sept. 2, 2003]

EFFECTIVE DATE NOTE: At 68 FR 52295,
Sept. 2, 2003, §51.318 was added, effective Oct.
2, 2003.

§51.319 Specific unbundling require-
ments.

(a) Local loop and subloop. An incum-
bent LEC shall provide nondiscrim-
inatory access, in accordance with
§51.311 and section 251(c)(3) of the Act,
to the local loop and subloop, including
inside wiring owned by the incumbent
LEC, on an unbundled basis to any re-
questing telecommunications carrier
for the provision of a telecommuni-
cations service.

(1) Local loop. The local loop network
element is defined as a transmission fa-
cility between a distribution frame (or
its equivalent) in an incumbent LEC
central office and the loop demarcation
point at an end-user customer prem-
ises, including inside wire owned by the
incumbent LEC. The local loop net-
work element includes all features,
functions, and capabilities of such
transmission facility. Those features,
functions, and capabilities include, but
are not limited to, dark fiber, attached
electronics (except those electronics
used for the provision of advanced serv-
ices, such as Digital Subscriber Line
Access Multiplexers), and line condi-
tioning. The local loop includes, but is
not limited to, DS1, DS3, fiber, and
other high capacity loops. The require-
ments in this section relating to dark
fiber are not effective until May 17,
2000.

(2) Subloop. The subloop network ele-
ment is defined as any portion of the
loop that is technically feasible to ac-
cess at terminals in the incumbent
LEC’s outside plant, including inside
wire. An accessible terminal is any
point on the loop where technicians
can access the wire or fiber within the
cable without removing a splice case to
reach the wire or fiber within. Such
points may include, but are not limited
to, the pole or pedestal, the network
interface device, the minimum point of
entry, the single point of interconnec-
tion, the main distribution frame, the



