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commercial market acceptance, the 
contracting officer shall ensure the cri-
teria in the solicitation— 

(1) Reflect the minimum need of the 
agency and are reasonably related to 
the demonstration of an item’s accept-
ability to meet the agency’s minimum 
need; 

(2) Relate to an item’s performance 
and intended use, not an offeror’s capa-
bility; 

(3) Are supported by market re-
search; 

(4) Include consideration of items 
supplied satisfactorily under recent or 
current Government contracts, for the 
same or similar items; and 

(5) Consider the entire relevant com-
mercial market, including small busi-
ness concerns. 

(d) Commercial market acceptance 
shall not be used as a sole criterion to 
evaluate whether an item meets the 
Government’s requirements. 

(e) When commercial market accept-
ance is used, the contracting officer 
shall document the file to— 

(1) Describe the circumstances justi-
fying the use of commercial market ac-
ceptance criteria; and 

(2) Support the specific criteria being 
used.

11.104 Use of brand name or equal 
purchase descriptions. 

(a) While the use of performance 
specifications is preferred to encourage 
offerors to propose innovative solu-
tions, the use of brand name or equal 
purchase descriptions may be advan-
tageous under certain circumstances. 

(b) Brand name or equal purchase de-
scriptions must include, in addition to 
the brand name, a general description 
of those salient physical, functional, or 
performance characteristics of the 
brand name item that an ‘‘equal’’ item 
must meet to be acceptable for award. 
Use brand name or equal descriptions 
when the salient characteristics are 
firm requirements. 

[64 FR 32742, June 17, 1999]

11.105 Items peculiar to one manufac-
turer. 

Agency requirements shall not be 
written so as to require a particular 
brand name, product, or a feature of a 
product, peculiar to one manufacturer, 

thereby precluding consideration of a 
product manufactured by another com-
pany, unless— 

(a) The particular brand name, prod-
uct, or feature is essential to the Gov-
ernment’s requirements, and market 
research indicates other companies’ 
similar products, or products lacking 
the particular feature, do not meet, or 
cannot be modified to meet, the agen-
cy’s minimum needs; 

(b) The authority to contract with-
out providing for full and open com-
petition is supported by the required 
justifications and approvals (see 6.302–
1); and 

(c) The basis for not providing for 
maximum practicable competition is 
documented in the file when the acqui-
sition is awarded using simplified ac-
quisition procedures. 

[60 FR 48238, Sept. 18, 1995, as amended at 61 
FR 39192, July 26, 1996; 62 FR 263, Jan. 2, 1997; 
62 FR 10710, Mar. 10, 1997. Redesignated and 
amended at 64 FR 32742, June 17, 1999]

11.106 Purchase descriptions for serv-
ice contracts. 

In drafting purchase descriptions for 
service contracts, agency requiring ac-
tivities shall ensure that inherently 
governmental functions (see subpart 
7.5) are not assigned to a contractor. 
These purchase descriptions shall 

(a) Reserve final determination for 
Government officials; 

(b) Require proper identification of 
contractor personnel who attend meet-
ings, answer Government telephones, 
or work in situations where their ac-
tions could be construed as acts of Gov-
ernment officials unless, in the judg-
ment of the agency, no harm can come 
from failing to identify themselves; 
and 

(c) Require suitable marking of all 
documents or reports produced by con-
tractors. 

[61 FR 2629, Jan. 26, 1996. Redesignated at 64 
FR 32742, June 17, 1999]

§ 11.107 Solicitation provision. 
(a) Insert the provision at 52.211–6, 

Brand Name or Equal, when brand 
name or equal purchase descriptions 
are included in a solicitation. 

(b) Insert the provision at 52.211–7, 
Alternatives to Government-Unique 
Standards, in solicitations that use 
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Government-unique standards when 
the agency uses the transaction-based 
reporting method to report its use of 
voluntary consensus standards to the 
National Institute of Standards and 
Technology (see OMB Circular A–119, 
‘‘Federal Participation in the Develop-
ment and Use of Voluntary Consensus 
Standards and in Conformity Assess-
ment Activities’’). Use of the provision 
is optional for agencies that report 
their use of voluntary consensus stand-
ards to the National Institute of Stand-
ards and Technology using the categor-
ical reporting method. Agencies that 
manage their specifications on a con-
tract-by-contract basis use the trans-
action-based method of reporting. 
Agencies that manage their specifica-
tions centrally use the categorical 
method of reporting. Agency regula-
tions regarding specification manage-
ment describe which method is used. 

[64 FR 51835, Sept. 24, 1999]

Subpart 11.2—Using and Maintain-
ing Requirements Documents

11.201 Identification and availability 
of specifications. 

(a) Solicitations citing requirements 
documents listed in the General Serv-
ices Administration (GSA) Index of 
Federal Specifications, Standards and 
Commercial Item Descriptions, the 
DoD Index of Specifications and Stand-
ards (DoDISS), or other agency index 
shall identify each document’s ap-
proval date and the dates of any appli-
cable amendments and revisions. Do 
not use general identification ref-
erences, such as ‘‘the issue in effect on 
the date of the solicitation.’’ Con-
tracting offices will not normally fur-
nish these cited documents with the so-
licitation, except when— 

(1) The requirements document must 
be furnished with the solicitation to 
enable prospective contractors to make 
a competent evaluation of the solicita-
tion; 

(2) In the judgment of the con-
tracting officer, it would be impracti-
cable for prospective contractors to ob-
tain the documents in reasonable time 
to respond to the solicitation; or 

(3) A prospective contractor requests 
a copy of a Government promulgated 
requirements document. 

(b) Contracting offices shall clearly 
identify in the solicitation any perti-
nent documents not listed in the GSA 
Index of Federal Specifications, Stand-
ards and Commercial Item Descrip-
tions or DoDISS. Such documents shall 
be furnished with the solicitation or 
specific instructions shall be furnished 
for obtaining or examining such docu-
ments. 

(c) When documents refer to other 
documents, such references shall 

(1) Be restricted to documents, or ap-
propriate portions of documents, that 
apply in the acquisition; 

(2) Cite the extent of their applica-
bility; 

(3) Not conflict with other documents 
and provisions of the solicitation; and 

(4) Identify all applicable first tier 
references. 

(d)(1) The GSA Index of Federal Spec-
ifications, Standards and Commercial 
Item Descriptions, FPMR Part 101–29, 
may be purchased from the—General 
Services Administration, Federal Sup-
ply Service, Specifications Section, 
Suite 8100, 470 East L’Enfant Plaza, 
SW, Washington, DC 20407, Telephone 
(202) 619–8925. 

(2) The DoDISS may be obtained 
from the— 

(i) ASSIST database via the Internet 
at http://assist.daps.mil; or 

(ii) Department of Defense Single 
Stock Point (DoDSSP), Building 4, 
Section D 700 Robbins Avenue, Phila-
delphia, PA 19111–5094, Telephone (215) 
697–2667/2179, Facsimile (215) 697–1462. 

(e) Agencies may purchase some non-
government standards, including vol-
untary consensus standards, from the 
National Technical Information Serv-
ice’s Fedworld Information Network. 
Agencies may also obtain nongovern-
ment standards from the standards de-
veloping organization responsible for 
the preparation, publication, or main-
tenance of the standard, or from an au-
thorized document reseller. The Na-
tional Institute of Standards and Tech-
nology can assist agencies in identi-
fying sources for, and content of, non-
government standards. DoD activities 
may obtain from the DoDSSP those 
nongovernment standards, including 
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