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Subpart 11.8—Testing

SOURCE: 62 FR 51230, Sept. 30, 1997, unless 
otherwise noted.

11.801 Preaward in-use evaluation. 

Supplies may be evaluated under 
comparable in-use conditions without a 
further test plan, provided offerors are 
so advised in the solicitation. The re-
sults of such tests or demonstrations 
may be used to rate the proposal, to de-
termine technical acceptability, or 
otherwise to evaluate the proposal (see 
15.305).
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AUTHORITY: 40 U.S.C. 121(c); 10 U.S.C. chap-
ter 137; and 42 U.S.C. 2473(c).

EFFECTIVE DATE NOTE: At 68 FR 56683, Oct. 
1, 2003, the authority citation for Part 12 was 
revised, effective Oct. 31, 2003. For the con-
venience of the user, the revised text is set 
forth below:

AUTHORITY: 40 U.S.C. 121(c); 10 U.S.C. chap-
ter 137; and 42 U.S.C. 2473(c).

SOURCE: 60 FR 48241, Sept. 18, 1995, unless 
otherwise noted.

12.000 Scope of part. 
This part prescribes policies and pro-

cedures unique to the acquisition of 
commercial items. It implements the 
Federal Government’s preference for 
the acquisition of commercial items 
contained in Title VIII of the Federal 
Acquisition Streamlining Act of 1994 
(Public Law 103–355) by establishing ac-
quisition policies more closely resem-
bling those of the commercial market-
place and encouraging the acquisition 
of commercial items and components.

12.001 Definition. 
Subcontract, as used in this part, in-

cludes, but is not limited to, a transfer 
of commercial items between divisions, 
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subsidiaries, or affiliates of a con-
tractor or subcontractor.

Subpart 12.1—Acquisition of 
Commercial Items—General

12.101 Policy. 
Agencies shall— 
(a) Conduct market research to de-

termine whether commercial items or 
nondevelopmental items are available 
that could meet the agency’s require-
ments; 

(b) Acquire commercial items or non-
developmental items when they are 
available to meet the needs of the 
agency; and 

(c) Require prime contractors and 
subcontractors at all tiers to incor-
porate, to the maximum extent prac-
ticable, commercial items or non-
developmental items as components of 
items supplied to the agency.

12.102 Applicability. 
(a) This part shall be used for the ac-

quisition of supplies or services that 
meet the definition of commercial 
items at section 2.101. 

(b) Contracting officers shall use the 
policies in this part in conjunction 
with the policies and procedures for so-
licitation, evaluation and award pre-
scribed in part 13, Simplified Acquisi-
tion Procedures; part 14, Sealed Bid-
ding; or part 15, Contracting by Nego-
tiation, as appropriate for the par-
ticular acquisition. 

(c) Contracts for the acquisition of 
commercial items are subject to the 
policies in other parts of this chapter. 
When a policy in another part of this 
chapter is inconsistent with a policy in 
this part, this part 12 shall take prece-
dence for the acquisition of commer-
cial items. 

(d) The definition of commercial item 
in section 2.101 uses the phrase ‘‘pur-
poses other than governmental pur-
poses.’’ These purposes are those that 
are not unique to a government. 

(e) This part shall not apply to the 
acquisition of commercial items— 

(1) At or below the micro-purchase 
threshold; 

(2) Using the Standard Form 44 (see 
13.306); 

(3) Using the imprest fund (see 
13.305); 

(4) Using the Governmentwide com-
mercial purchase card; or 

(5) Directly from another Federal 
agency. 

(f)(1) Contracting officers may treat 
any acquisition of supplies or services 
that, as determined by the head of the 
agency, are to be used to facilitate de-
fense against or recovery from ter-
rorism or nuclear, biological, chemical, 
or radiological attack, as an acquisi-
tion of commercial items. This para-
graph applies to solicitations issued by 
any agency from January 24, 2003, 
through November 24, 2003 (Public Law 
107–296, Sec. 856). 

(2) Acquisition of biotechnology sup-
plies or services, for use to facilitate 
the defense against terrorism or bio-
logical attack against the United 
States, by or for the Department of De-
fense shall be considered as an acquisi-
tion of commercial items when award 
is made and funds are obligated on or 
before September 30, 2003 (Public Law 
107–107, Sec. 836(a)(2)). The authority of 
this paragraph is in addition to and 
does not limit the authority of para-
graph (f)(1) of this section. Nothing in 
this paragraph shall preclude a con-
tracting officer from treating an acqui-
sition described in this paragraph as 
one for a non-commercial item if a de-
termination is made by the contracting 
officer that the purchase cannot be 
made at a fair and reasonable price 
using the policies of this part. 

[60 FR 48241, Sept. 18, 1995, as amended at 61 
FR 39192, July 26, 1996; 62 FR 64917, Dec. 9, 
1997; 64 FR 32743, June 17, 1999; 66 FR 53484, 
Oct. 22, 2001; 67 FR 56121, Aug. 30, 2002; 68 FR 
4050, Jan. 27, 2003]

Subpart 12.2—Special Require-
ments for the Acquisition of 
Commercial Items

12.201 General. 

Public Law 103–355 establishes special 
requirements for the acquisition of 
commercial items intended to more 
closely resemble those customarily 
used in the commercial marketplace. 
This subpart identifies those special re-
quirements as well as other consider-
ations necessary for proper planning, 
solicitation, evaluation and award of 
contracts for commercial items.
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