15.405

was recovered directly or
from Government sources.
(2) Additional factors. In order to fos-
ter achievement of program objectives,
each agency may include additional
factors in its structured approach or
take them into account in the profit
analysis of individual contract actions.

indirectly

[62 FR 51230, Sept. 30, 1997, as amended at 67
FR 6120, Feb. 8, 2002]

15.405

(a) The purpose of performing cost or
price analysis is to develop a negotia-
tion position that permits the con-
tracting officer and the offeror an op-
portunity to reach agreement on a fair
and reasonable price. A fair and reason-
able price does not require that agree-
ment be reached on every element of
cost, nor is it mandatory that the
agreed price be within the contracting
officer’s initial negotiation position.
Taking into consideration the advisory
recommendations, reports of contrib-
uting specialists, and the current sta-
tus of the contractor’s purchasing sys-
tem, the contracting officer is respon-
sible for exercising the requisite judg-
ment needed to reach a negotiated set-
tlement with the offeror and is solely
responsible for the final price agree-
ment. However, when significant audit
or other specialist recommendations
are not adopted, the contracting officer
should provide rationale that supports
the negotiation result in the price ne-
gotiation documentation.

(b) The contracting officer’s primary
concern is the overall price the Govern-
ment will actually pay. The con-
tracting officer’s objective is to nego-
tiate a contract of a type and with a
price providing the contractor the
greatest incentive for efficient and eco-
nomical performance. The negotiation
of a contract type and a price are re-
lated and should be considered together
with the issues of risk and uncertainty
to the contractor and the Government.
Therefore, the contracting officer
should not become preoccupied with
any single element and should balance
the contract type, cost, and profit or
fee negotiated to achieve a total re-
sult—a price that is fair and reasonable
to both the Government and the con-
tractor.

Price negotiation.
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(c) The Government’s cost objective
and proposed pricing arrangement di-
rectly affect the profit or fee objective.
Because profit or fee is only one of sev-
eral interrelated variables, the con-
tracting officer shall not agree on prof-
it or fee without concurrent agreement
on cost and type of contract.

(d) If, however, the contractor insists
on a price or demands a profit or fee
that the contracting officer considers
unreasonable, and the contracting offi-
cer has taken all authorized actions
(including determining the feasibility
of developing an alternative source)
without success, the contracting offi-
cer shall refer the contract action to a
level above the contracting officer.
Disposition of the action should be doc-
umented.

15.406 Documentation.

15.406-1 Prenegotiation objectives.

(a) The prenegotiation objectives es-
tablish the Government’s initial nego-
tiation position. They assist in the
contracting officer’s determination of
fair and reasonable price. They should
be based on the results of the con-
tracting officer’s analysis of the
offeror’s proposal, taking into consid-
eration all pertinent information in-
cluding field pricing assistance, audit
reports and technical analysis, fact-
finding results, independent Govern-
ment cost estimates and price his-
tories.

(b) The contracting officer shall es-
tablish prenegotiation objectives be-
fore the negotiation of any pricing ac-
tion. The scope and depth of the anal-
ysis supporting the objectives should
be directly related to the dollar value,
importance, and complexity of the
pricing action. When cost analysis is
required, the contracting officer shall
document the pertinent issues to be ne-
gotiated, the cost objectives, and a
profit or fee objective.

15.406-2 Certificate of current cost or
pricing data.

(a) When cost or pricing data are re-
quired, the contracting officer must re-
quire the contractor to execute a Cer-
tificate of Current Cost or Pricing
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Data, using the format in this para-
graph, and must include the executed
certificate in the contract file.

CERTIFICATE OF CURRENT COST OR
PRICING DATA

This is to certify that, to the best of my
knowledge and belief, the cost or pricing
data (as defined in section 2.101 of the Fed-
eral Acquisition Regulation (FAR) and re-
quired under FAR subsection 15.403-4) sub-
mitted, either actually or by specific identi-
fication in writing, to the Contracting Offi-
cer or to the Contracting Officer’s represent-
ative in support of * are accurate, com-
plete, and current as of **. This certifi-
cation includes the cost or pricing data sup-
porting any advance agreements and forward
pricing rate agreements between the offeror
and the Government that are part of the pro-
posal.
Firm
Signature
Name
Title
Date of execution***

*1dentify the proposal, request for price
adjustment, or other submission involved,
giving the appropriate identifying number
(e.g., RFP No.).

**Insert the day, month, and year when
price negotiations were concluded and price
agreement was reached or, if applicable, an
earlier date agreed upon between the parties
that is as close as practicable to the date of
agreement on price.

*** nsert the day, month, and year of sign-
ing, which should be as close as practicable
to the date when the price negotiations were
concluded and the contract price was agreed
to. (End of certificate)

(b) The certificate does not con-
stitute a representation as to the accu-
racy of the contractor’s judgment on
the estimate f future costs or projec-
tions. It applies to the data upon which
the judgment or estimate was based.
This distinction between fact and judg-
ment should be clearly understood. If
the contractor had information reason-
ably available at the time of agree-
ment showing that the negotiated price
was not based on accurate, complete,
and current data, the contractor’s re-
sponsibility is not limited by any lack
of personal knowledge of the informa-
tion on the part of its negotiators.

(c) The contracting officer and con-
tractor are encouraged to reach a prior
agreement on criteria for establishing
closing or cutoff dates when appro-
priate in order to minimize delays as-

15.406-3

sociated with proposal updates. Closing
or cutoff dates should be included as
part of the data submitted with the
proposal and, before agreement on
price, data should be updated by the
contractor to the latest closing or cut-
off dates for which the data are avail-
able. Use of cutoff dates coinciding
with reports is acceptable, as certain
data may not be reasonably available
before normal periodic closing dates
(e.g., actual indirect costs). Data with-
in the contractor’s or a subcontractor’s
organization on matters significant to
contractor management and to the
Government will be treated as reason-
ably available. What is significant de-
pends upon the circumstances of each
acquisition.

(d) Possession of a Certificate of Cur-
rent Cost or Pricing Data is not a sub-
stitute for examining and analyzing
the contractor’s proposal.

(e) If cost or pricing data are re-
quested by the Government and sub-
mitted by an offeror, but an exception
is later found to apply, the data shall
not be considered cost or pricing data
and shall not be certified in accordance
with this subsection.

[62 FR 51230, Sept. 30, 1997, as amended at 66
FR 2129, Jan. 10, 2001]

15.406-3 Documenting the negotiation.

(a) The contracting officer shall doc-
ument in the contract file the principal
elements of the negotiated agreement.
The documentation (e.g., price negotia-
tion memorandum (PNM)) shall in-
clude the following:

(1) The purpose of the negotiation.

(2) A description of the acquisition,
including appropriate identifying num-
bers (e.g., RFP No.).

(3) The name, position, and organiza-
tion of each person representing the
contractor and the Government in the
negotiation.

(4) The current status of any con-
tractor systems (e.g., purchasing, esti-
mating, accounting, and compensation)
to the extent they affected and were
considered in the negotiation.

(5) If cost or pricing data were not re-
quired in the case of any price negotia-
tion exceeding the cost or pricing data
threshold, the exception used and the
basis for it.
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