17.601

17.601 Definition.

Management and operating contract
means an agreement under which the
Government contracts for the oper-
ation, maintenance, or support, on its
behalf, of a Government-owned or -con-
trolled research, development, special
production, or testing establishment
wholly or principally devoted to one or
more major programs of the con-
tracting Federal agency.

17.602 Policy.

(a) Heads of agencies, with requisite
statutory authority, may determine in
writing to authorize contracting offi-
cers to enter into or renew any man-
agement and operating contract in ac-
cordance with the agency’s statutory
authority, or the Competition in Con-
tracting Act of 1984, and the agency’s
regulations governing such contracts.
This authority shall not be delegated.
Every contract so authorized shall
show its authorization upon its face.

(b) Agencies may authorize manage-
ment and operating contracts only in a
manner consistent with the guidance of
this subpart and only if they are con-
sistent with the situations described in
17.604.

(c) Within 2 years of the effective
date of this regulation, agencies shall
review their current contractual ar-
rangements in the light of the guidance
of this subpart, in order to (1) identify,
modify as necessary, and authorize
management and operating contracts
and (2) modify as necessary or termi-
nate contracts not so identified and au-
thorized, except that any contract with
less than 4 years remaining as of the
effective date of this regulation need
not be terminated, nor need it be iden-
tified, modified, or authorized unless it
is renewed or its terms are substan-
tially renegotiated.

[48 FR 42163, Sept. 19, 1983, as amended at 50
FR 52434, Dec. 23, 1985]

17.603 Limitations.

(a) Management and operating con-
tracts shall not be authorized for—

(1) Functions involving the direction,
supervision, or control of Government
personnel, except for supervision inci-
dental to training;
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(2) Functions involving the exercise
of police or regulatory powers in the
name of the Government, other than
guard or plant protection services;

(3) Functions of determining basic
Government policies;

(4) Day-to-day staff or management
functions of the agency or of any of its
elements; or

(5) Functions that can more properly
be accomplished in accordance with
subpart 45.3, Providing Government
Property to Contractors.

(b) Since issuance of an authorization
under 17.602(a) is deemed sufficient
proof of compliance with paragraph (a)
immediately above, nothing in para-
graph (a) immediately above shall af-
fect the validity or legality of such an
authorization.

(c) For use of project labor agree-
ments, see 36.202(d).

[61 FR 39204, July 26, 1996, as amended at 66
FR 27415, May 16, 2001]

17.604 Identifying management and
operating contracts.

A management and operating con-
tract is characterized both by its pur-
pose (see 17.601) and by the special rela-
tionship it creates between Govern-
ment and contractor. The following
criteria can generally be applied in
identifying management and operating
contracts:

(a) Government-owned or -controlled
facilities must be utilized; for instance,
(1) in the interest of national defense
or mobilization readiness, (2) to per-
form the agency’s mission adequately,
or (3) because private enterprise is un-
able or unwilling to use its own facili-
ties for the work.

(b) Because of the nature of the work,
or because it is to be performed in Gov-
ernment facilities, the Government
must maintain a special, close rela-
tionship with the contractor and the
contractor’s personnel in various im-
portant areas (e.g., safety, security,
cost control, site conditions).

(c) The conduct of the work is wholly
or at least substantially separate from
the contractor’s other business, if any.

(d) The work is closely related to the
agency’s mission and is of a long-term
or continuing nature, and there is a
need (1) to ensure its continuity and (2)
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for special protection covering the or-
derly transition of personnel and work
in the event of a change in contractors.

17.605 Award, renewal, and extension.

(a) Effective work performance under
management and operating contracts
usually involves high levels of exper-
tise and continuity of operations and
personnel. Because of program require-
ments and the unusual (sometimes
unique) nature of the work performed
under management and operating con-
tracts, the Government is often limited
in its ability to effect competition or
to replace a contractor. Therefore con-
tracting officers should take extraor-
dinary steps before award to assure
themselves that the prospective con-
tractor’s technical and managerial ca-
pacity are sufficient, that organiza-
tional conflicts of interest are ade-
quately covered, and that the contract
will grant the Government broad and
continuing rights to involve itself, if
necessary, in technical and managerial
decisionmaking concerning perform-
ance.

(b) The contracting officer shall re-
view each management and operating
contract, following agency procedures,

17.605

at appropriate intervals and at least
once every 5 years. The review should
determine whether meaningful im-
provement in performance or cost
might reasonably be achieved. Any ex-
tension or renewal of an operating and
management contract must be author-
ized at a level within the agency no
lower than the level at which the origi-
nal contract was authorized in accord-
ance with 17.602(a).

(c) Replacement of an incumbent
contractor is usually based largely
upon expectation of meaningful im-
provement in performance or cost.
Therefore, when reviewing contractor
performance, contracting officers
should consider—

(1) The incumbent contractor’s over-
all performance, including, specifi-
cally, technical, administrative, and
cost performance;

(2) The potential impact of a change
in contractors on program needs, in-
cluding safety, national defense, and
mobilization considerations; and

(3) Whether it is likely that qualified
offerors will compete for the contract.

PART 18 [RESERVED]
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