19.602-4

that an appeal decision may be re-
quested by an authorized official.

(3) If the contracting agency decides
to file an appeal, it must notify SBA
Headquarters through its procuring
agency’s Director, OSDBU, or other
designated official, within 10 business
days (or a time period agreed upon by
both agencies) that it intends to appeal
the issuance of the COC.

(4) The appeal and any supporting
documentation shall be filed by the
procuring agency’s Director, OSDBU,
or other designated official, within 10
business days (or a period agreed upon
by both agencies) after SBA Head-
quarters receives the agency’s notifica-
tion in accordance with paragraph
(a)(3) of this subsection.

(5) The SBA Associate Administrator
for Government Contracting will make
a final determination, in writing, to
issue or to deny the COC.

(b) SBA Headquarters’ decisions on
COCs valued over $25,000,000. (1) Prior to
taking final action, SBA Headquarters
will contact the contracting agency
and offer it the following options:

(i) To request that the SBA suspend
case processing to allow the agency to
meet with SBA Headquarters personnel
and review all documentation con-
tained in the case file; or

(if) To submit to SBA Headquarters
for evaluation any information that
the contracting agency believes has
not been considered.

(2) After reviewing all available in-
formation, the SBA will make a final
decision to either issue or deny the
COcC.

(c) Reconsideration of a COC after
issuance. (1) The SBA reserves the right
to reconsider its issuance of a COC,
prior to contract award, if—

(i) The COC applicant submitted false
information or omitted materially ad-
verse information; or

(ii) The COC has been issued for more
than 60 days (in which case the SBA
may investigate the firm’s current cir-
cumstances).

(2) When the SBA reconsiders and re-
affirms the COC, the procedures in sub-
section 19.602-2 do not apply.

(3) Denial of a COC by the SBA does
not preclude a contracting officer from
awarding a contract to the referred
concern, nor does it prevent the con-
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cern from making an offer on any other
procurement.

[62 FR 44821, Aug. 22, 1997]

19.602-4 Awarding the contract.

(a) If new information causes the
contracting officer to determine that
the concern referred to the SBA is ac-
tually responsible to perform the con-
tract, and award has not already been
made under paragraph (c) below, the
contracting officer shall reverse the de-
termination of nonresponsibility, no-
tify the SBA of this action, withdraw
the referral, and proceed to award the
contract.

(b) The contracting officer shall
award the contract to the concern in
question if the SBA issues a COC after
receiving the referral. An SBA-cer-
tified concern shall not be required to
meet any other requirements of respon-
sibility. SBA COC'’s are conclusive with
respect to all elements of responsi-
bility of prospective small business
contractors.

(c) The contracting officer shall pro-
ceed with the acquisition and award
the contract to another appropriately
selected and responsible offeror if the
SBA has not issued a COC within 15
business days (or a longer period of
time agreed to with the SBA) after re-
ceiving the referral.

Subpart 19.7—The Small Business
Subcontracting Program

19.701 Definitions.

As used in this subpart—

Commercial plan means a subcon-
tracting plan (including goals) that
covers the offeror’s fiscal year and that
applies to the entire production of
commercial items sold by either the
entire company or a portion thereof
(e.g., division, plant, or product line).

Failure to make a good faith effort to
comply with the subcontracting plan
means willful or intentional failure to
perform in accordance with the re-
quirements of the subcontracting plan,
or willful or intentional action to frus-
trate the plan.

Individual contract plan means a sub-
contracting plan that covers the entire
contract period (including option peri-
ods), applies to a specific contract, and
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has goals that are based on the
offeror’s planned subcontracting in
support of the specific contract, except
that indirect costs incurred for com-
mon or joint purposes may be allocated
on a prorated basis to the contract.

Master plan means a subcontracting
plan that contains all the required ele-
ments of an individual contract plan,
except goals, and may be incorporated
into individual contract plans, pro-
vided the master plan has been ap-
proved.

Subcontract means any agreement
(other than one involving an employer-
employee relationship) entered into by
a Government prime contractor or sub-
contractor calling for supplies and/or
services required for performance of
the contract, contract modification, or
subcontract.

[63 FR 34064, June 22, 1998, as amended at 66
FR 2130, Jan. 10, 2001]

19.702 Statutory requirements.

Any contractor receiving a contract
for more than the simplified acquisi-
tion threshold must agree in the con-
tract that small business, veteran-
owned small business, service-disabled
veteran-owned small business,
HUBZone small business, small dis-
advantaged business, and women-
owned small business concerns will
have the maximum practicable oppor-
tunity to participate in contract per-
formance consistent with its efficient
performance. It is further the policy of
the United States that its prime con-
tractors establish procedures to ensure
the timely payment of amounts due
pursuant to the terms of their sub-
contracts with small business, veteran-
owned small business, service-disabled

veteran-owned small business,
HUBZone small business, small dis-
advantaged business, and women-

owned small business concerns.

(a) Except as stated in paragraph (b)
of this section, Section 8(d) of the
Small Business Act (15 U.S.C. 637(d))
imposes the following requirements re-
garding subcontracting with small
businesses and small business subcon-
tracting plans:

(1) In negotiated acquisitions, each
solicitation of offers to perform a con-
tract or contract modification, that in-
dividually is expected to exceed $500,000

19.702

($1,000,000 for construction) and that
has subcontracting possibilities, shall
require the apparently successful offer-
or to submit an acceptable subcon-
tracting plan. If the apparently suc-
cessful offeror fails to negotiate a sub-
contracting plan acceptable to the con-
tracting officer within the time limit
prescribed by the contracting officer,
the offeror will be ineligible for award.

(2) In sealed bidding acquisitions,
each invitation for bids to perform a
contract or contract modification, that
individually is expected to exceed
$500,000 ($1,000,000 for construction) and
that has subcontracting possibilities,
shall require the bidder selected for
award to submit a subcontracting plan.
If the selected bidder fails to submit a
plan within the time limit prescribed
by the contracting officer, the bidder
will be ineligible for award.

(b) Subcontracting plans (see sub-
paragraphs (a)(1) and (2) above) are not
required—

(1) From small business concerns;

(2) For personal services contracts;

(3) For contracts or contract modi-
fications that will be performed en-
tirely outside of the United States and
its outlying areas; or

(4) For modifications to contracts
within the general scope of the con-
tract that do not contain the clause at
52.219-8, Utilization of Small Business
Concerns (or equivalent prior clauses;
e.g., contracts awarded before the en-
actment of Public Law 95-507).

(c) As stated in 15 U.S.C. 637(d)(8),
any contractor or subcontractor failing
to comply in good faith with the re-
quirements of the subcontracting plan
is in material breach of its contract.
Further, 15 U.S.C. 637(d)(4)(F) directs
that a contractor’s failure to make a
good faith effort to comply with the re-
quirements of the subcontracting plan
shall result in the imposition of lig-
uidated damages.

(d) As authorized by 15 U.S.C.
637(d)(11), certain costs incurred by a
mentor firm in providing develop-
mental assistance to a Protégé firm
under the Department of Defense Pilot
Mentor-Protégé Program, may be cred-
ited as subcontract awards to a small
disadvantaged business for the purpose
of determining whether the mentor
firm attains a small disadvantaged
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