25.204

25.204 Evaluating offers
construction material.

(a) Offerors proposing to use foreign
construction material other than that
listed by the Government in the appli-
cable clause at 52.225-9, paragraph
(b)(2), or 52.225-11, paragraph (b)(3), or
excepted under the Trade Agreements
Act or NAFTA (paragraph (b)(2) of
52.225-11), must provide the informa-
tion required by paragraphs (c) and (d)
of the respective clauses.

(b) Unless the head of the agency
specifies a higher percentage, the con-
tracting officer must add to the offered
price 6 percent of the cost of any for-
eign construction material proposed
for exception from the requirements of
the Buy American Act based on the un-
reasonable cost of domestic construc-
tion materials. In the case of a tie, the
contracting officer must give pref-
erence to an offer that does not include
foreign construction material excepted
at the request of the offeror on the
basis of unreasonable cost.

(c) Offerors also may submit alter-
nate offers based on use of equivalent
domestic construction material to
avoid possible rejection of the entire
offer if the Government determines
that an exception permitting use of a
particular foreign construction mate-
rial does not apply.

(d) If the contracting officer awards a
contract to an offeror that proposed
foreign construction material not list-
ed in the applicable clause in the solic-
itation (paragraph (b)(2) of 52.225-9, or
paragraph (b)(3) of 52.225-11), the con-
tracting officer must add the excepted
materials to the list in the contract
clause.

of foreign

25.205

(a) If a contractor requests a deter-
mination regarding the inapplicability
of the Buy American Act after contract
award, the contractor must explain
why it could not request the deter-
mination before contract award or why
the need for such determination other-
wise was not reasonably foreseeable. If
the contracting officer concludes that
the contractor should have made the
request before contract award, the con-
tracting officer may deny the request.

(b) The contracting officer must base
evaluation of any request for a deter-
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mination regarding the inapplicability
of the Buy American Act made after
contract award on information re-
quired by paragraphs (c) and (d) of the
applicable clause at 52.225-9 or 52.225-11
and/or other readily available informa-
tion.

(c) If a determination, under 25.202(a),
is made after contract award that an
exception to the Buy American Act ap-
plies, the contracting officer must ne-
gotiate adequate consideration and
modify the contract to allow use of the
foreign construction material. When
the basis for the exception is the un-
reasonable price of a domestic con-
struction material, adequate consider-
ation is at least the differential estab-
lished in 25.202(a) or in accordance with
agency procedures.

25.206 Noncompliance.

The contracting officer must—

(a) Review allegations of Buy Amer-
ican Act violations;

(b) Unless fraud is suspected, notify
the contractor of the apparent unau-
thorized use of foreign construction
material and request a reply, to in-
clude proposed corrective action; and

(c) If the review reveals that a con-
tractor or subcontractor has used for-
eign construction material without au-
thorization, take appropriate action,
including one or more of the following:

(1) Process a determination con-
cerning the inapplicability of the Buy
American Act in accordance with
25.205.

(2) Consider requiring the removal
and replacement of the unauthorized
foreign construction material.

(3) If removal and replacement of for-
eign construction material incor-
porated in a building or work would be
impracticable, cause undue delay, or
otherwise be detrimental to the inter-
ests of the Government, the con-
tracting officer may determine in writ-
ing that the foreign construction mate-
rial need not be removed and replaced.
A determination to retain foreign con-
struction material does not constitute
a determination that an exception to
the Buy American Act applies, and this
should be stated in the determination.
Further, a determination to retain for-
eign construction material does not af-
fect the Government’s right to suspend
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