25.402

(ii) Management and operation con-
tracts to certain Government or pri-
vately owned facilities used for Gov-
ernment purposes, including Federally
Funded Research and Development
Centers (FFRDCs).

(2) Other services not covered by
NAFTA are—

(i) ADP teleprocessing and
timesharing services (D305), tele-
communications network management
services (D316), automated news serv-
ices, data services or other information
services (D317), and other ADP and
telecommunications services (D399)
(Federal Service Code from the Federal
Procurement Data System Product/
Service Code Manual indicated in pa-
rentheses);

(ii) Operation of all facilities by the
Department of Defense, Department of
Energy, or the National Aeronautics
and Space Administration; and all Gov-
ernment-owned research and develop-
ment facilities or Government-owned
environmental laboratories;

(iii) Maintenance, repair, modifica-
tion, rebuilding and installation of
equipment related to ships; and

(iv) Nonnuclear ship repair.

25.402 General.

The trade agreements waive the ap-
plicability of the Buy American Act for
some foreign supplies and construction
materials from certain countries. The
Trade Agreements Act and NAFTA
specify procurement procedures de-
signed to ensure fairness. The value of
the acquisition is a determining factor
in the applicability of the trade agree-
ments. When the restrictions of the
Buy American Act are waived for eligi-
ble products, offers of those products
(eligible offers) receive equal consider-
ation with domestic offers. Under the
Trade Agreements Act, only U.S.-made
end products or eligible products may
be acquired (also see 25.403(c)). See
Subpart 25.5 for evaluation procedures
for supply contracts subject to trade
agreements.

[64 FR 72419, Dec. 27, 1999, as amended at 67
FR 21535, Apr. 30, 2002]
25.403 Trade Agreements Act.

(a) General. The Agreement on Gov-
ernment Procurement of the Trade
Agreements Act—
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(1) Waives application of the Buy
American Act to the end products and
construction materials of designated
countries;

(2) Prohibits discriminatory prac-
tices based on foreign ownership;

(3) Restricts purchases to end prod-
ucts identified in 25.403(c);

(4) Requires certain procurement pro-
cedures designed to ensure fairness (see
25.408).

(b) Thresholds. (1) Except as provided
in 25.401, the Trade Agreements Act ap-
plies to an acquisition for supplies or
services if the estimated value of the
acquisition is $169,000 or more; the
Trade Agreements Act applies to an ac-
quisition for construction if the esti-
mated value of the acquisition is
$6,481,000 or more. These dollar thresh-
olds are subject to revision by the U.S.
Trade Representative approximately
every 2 years (see Executive Order
12260).

(2) To determine whether the Trade
Agreements Act applies to the acquisi-
tion of products by lease, rental, or
lease-purchase contract (including
lease-to-ownership, or lease-with-op-
tion-to purchase), calculate the esti-
mated acquisition value as follows:

(i) If a fixed-term contract of 12
months or less is contemplated, use the
total estimated value of the acquisi-
tion.

(i) If a fixed-term contract of more
than 12 months is contemplated, use
the total estimated value of the acqui-
sition plus the estimated residual value
of the leased equipment at the conclu-
sion of the contemplated term of the
contract.

(iii) If an indefinite-term contract is
contemplated, use the estimated
monthly payment multiplied by the
total number of months that ordering
would be possible under the proposed
contract, i.e., the initial ordering pe-
riod plus any optional ordering periods.

(iv) If there is any doubt as to the
contemplated term of the contract, use
the estimated monthly payment multi-
plied by 48.

(3) The estimated value includes the
value of all options.

(%) If, in any 12-month period, recur-
ring or multiple awards for the same
type of product or products are antici-
pated, use the total estimated value of
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