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against it may, however, ultimately be 
borne by the contractor or subcon-
tractor in accordance with the terms of 
any patent indemnity clause also in-
cluded in the contract, and an author-
ization and consent clause does not de-
tract from any patent indemnification 
commitment by the contractor or sub-
contractor. Therefore, both a patent 
indemnity clause and an authorization 
and consent clause may be included in 
the same contract. 

(b) The contracting officer shall not 
include in any solicitation or con-
tract— 

(1) Any clause whereby the Govern-
ment expressly agrees to indemnify the 
contractor against liability for patent 
infringement; or 

(2) Any authorization and consent 
clause when both complete perform-
ance and delivery are outside the 
United States, its possessions, and 
Puerto Rico.

27.201–2 Clauses on authorization and 
consent. 

(a) The contracting officer shall in-
sert the clause at 52.227–1, Authoriza-
tion and Consent, in solicitations and 
contracts (including those for con-
struction; architect-engineer services; 
dismantling, demolition, or removal of 
improvements; and noncommon carrier 
communication services), except when 
using simplified acquisition procedures 
or both complete performance and de-
livery are outside the United States, 
its possessions, and Puerto Rico. Al-
though the clause is not required when 
simplified acquisition procedures are 
used, it may be used with them. 

(b) The contracting officer shall in-
sert the clause with its Alternate I in 
all R&D solicitations and contracts (in-
cluding those for construction and ar-
chitect-engineer services calling exclu-
sively for R&D work or exclusively for 
experimental work), unless both com-
plete performance and delivery are out-
side the United States, its possessions, 
and Puerto Rico. When a proposed con-
tract involves both R&D work and sup-
plies or services, and the R&D work is 
the primary purpose of the contract, 
the contracting officer shall use this 
alternate. In all other proposed con-
tracts involving both R&D work and 

supplies or services, the contracting of-
ficer shall use the basic clause. Also, 
when a proposed contract involves ei-
ther R&D or supplies and materials, in 
addition to construction or architect-
engineer work, the contracting officer 
shall use the basic clause. 

(c) If the solicitation or contract is 
for communication services with a 
common carrier and the services are 
unregulated and not priced by a tariff 
schedule set by a regulatory body, the 
contracting officer shall use the clause 
with its Alternate II. 

[49 FR 12974, Mar. 30, 1984, as amended at 60 
FR 34758, July 3, 1995]

27.202 Notice and assistance.

27.202–1 General. 

The contractor is required to notify 
the contracting officer of all claims of 
infringement that come to the contrac-
tor’s attention in connection with per-
forming a Government contract. The 
contractor is also required, when re-
quested, to assist the Government with 
any evidence and information in its 
possession in connection with any suit 
against the Government, or any claims 
against the Government made before 
suit has been instituted, on account of 
any alleged patent or copyright in-
fringement arising out of or resulting 
from the contract performance.

27.202–2 Clause on notice and assist-
ance. 

The contracting officer shall insert 
the clause at 52.227–2, Notice and As-
sistance Regarding Patent and Copy-
right Infringement, in supply, service, 
or research and development solicita-
tions and contracts (including con-
struction and architect-engineer con-
tracts) which anticipate a contract 
value above the simplified acquisition 
threshold, except when complete per-
formance and delivery are outside the 
United States, its possessions, and 
Puerto Rico, unless the contracts indi-
cate that the supplies or other 
deliverables are ultimately to be 
shipped into one of those areas. 

[60 FR 34758, July 3, 1995]
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