27.203

27.203 Patent indemnification of Gov-
ernment by contractor.

27.203-1 General.

(a) To the extent set forth in this sec-
tion, the Government requires reim-
bursement for liability for patent in-
fringement arising out of or resulting
from performing construction con-
tracts or contracts for supplies or serv-
ices that normally are or have been
sold or offered for sale by any supplier
to the public in the commercial open
market or that are the same as such
supplies or services with relatively
minor modifications. Appropriate
clauses for indemnification of the Gov-
ernment are prescribed in the following
subsections.

(b) A patent indemnity clause shall
not be used in the following situations:

(1) When the clause at 52.227-1, Au-
thorization and Consent, with its Al-
ternate |, is included in the contract,
except that in contracts calling also
for supplies of the kind described in
paragraph (a) above, a patent indem-
nity clause may be used solely with re-
spect to such supplies.

(2) When the contract is for supplies
or services (or such items with rel-
atively minor modifications) that
clearly are not or have not been sold or
offered for sale by any supplier to the
public in the commercial open market.
However, a patent indemnity clause
may be included in (i) sealed bid con-
tracts to obtain an indemnity regard-
ing specific components, spare parts, or
services so sold or offered for sale (see
27.203-2(b) below), and (ii) contracts to
be awarded (either by sealed bid or ne-
gotiation) if a patent owner contends
that the acquisition would result in
patent infringement and the prospec-
tive contractor, after responding to a
solicitation that did not contain an in-
demnity clause, is willing to indemnify
the Government against such infringe-
ment either (A) without increase in
price on the basis that the patent is in-
valid or not infringed, or (B) for other
good reasons.

(3) When both performance and deliv-
ery are to be outside the United States,
its possessions, and Puerto Rico, unless
the contract indicates that the supplies
or other deliverables are ultimately to
be shipped into one of those areas.
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(4) When the contract is awarded
using simplified acquisition proce-
dures.

(5) When the contract is solely for ar-
chitect-engineer work (see part 36).

[49 FR 12974, Mar. 30, 1984, as amended at 50
FR 1743, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 60 FR 34759, July 3, 1995]

27.203-2 Clauses for sealed bid con-
tracts (excluding construction).

(a) Except when prohibited by 27.203-
1(b) above, the contracting officer shall
insert the clause at 52.227-3, Patent In-
demnity, in sealed bid contracts for
supplies or services (excluding con-
struction and dismantling, demolition,
and removal of improvements), if the
contracting officer determines that the
supplies or services (or such items with
relatively minor modifications) nor-
mally are or have been sold or offered
for sale by any supplier to the public in
the commercial open market. Also the
clause may be included as authorized
in 27.203-1(b)(2)(i).

(b) In solicitations and contracts (ex-
cluding those for construction) that
call in part for specific components,
spare parts, or services (or such items
with relatively minor modifications)
that normally are or have been sold or
offered for sale by any supplier to the
public in the commercial open market,
the contracting officer may use the
clause with its Alternate | or Il, as ap-
propriate. The choice between Alter-
nate | (identification of excluded
items) and Alternate Il (identification
of included items) should be based upon
simplicity, Government administrative
convenience and ease of identification
of the items.

(¢) In solicitations and contracts for
communication services and facilities
where performance is by a common
carrier, and the services are unregu-
lated and are not priced by a tariff
schedule set by a regulatory body, use
the basic clause with its Alternate III.

[49 FR 12974, Mar. 30, 1984, as amended at 50
FR 1743, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

27.203-3 Negotiated contracts (exclud-
ing construction).

A patent indemnity clause is not re-

quired in negotiated contracts, (except

construction contracts covered at
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27.203-5), but may be used as discussed
in 27.203-4 below. A decision to omit a
patent indemnity clause in a nego-
tiated fixed-price contract described in
this subsection should be based on a
price consideration to the Government
for forgoing the indemnification rights
normally received by commercial pur-
chasers of the same supplies or serv-
ices.

[49 FR 12974, Mar. 30, 1984, as amended at 51
FR 2665, Jan. 17, 1986]

27.203-4 Clauses for negotiated con-
tracts (excluding construction).

(a) The contracting officer may in-
sert the clause at 52.227-3, Patent In-
demnity—

(1) As authorized in 27.203-1(b)(2)(ii);
and

(2) Except as prohibited by 27.203-
1(b), in solicitations anticipating nego-
tiated contracts (and such contracts)
for supplies or services (excluding con-
struction and dismantling, demolition,
and removal of improvements), if the
contracting officer determines that the
supplies or services (or such items with
relatively minor modifications) nor-
mally are or have been sold or offered
for sale by any supplier to the public in
the commercial open market. Ordi-
narily, the contracting officer, in con-
sultation with the prospective con-
tractor, should be able to determine
whether the supplies or services being
purchased normally are or have been
sold or offered for sale by any supplier
to the public in the commercial open
market. (For negotiated construction
contracts, see 27.203-5).

(b) In solicitations and contracts
that call in part for specific compo-
nents, spare parts, or services (or such
items with relatively minor modifica-
tions) that normally are or have been
sold or offered for sale by any supplier
to the public in the commercial open
market, the contracting officer may
use the clause with its Alternate | or
11, as appropriate. The choice between
Alternate | (identification of excluded
items) and Alternate Il (identification
of included items) should be based upon
simplicity, Government administrative
convenience, and the ease of identifica-
tion of the items.

(c¢) In solicitations and contracts for
communication services and facilities

27.204-1

where performance is by a common
carrier, and the services are unregu-
lated and are not priced by a tariff
schedule set by a regulatory body, the
clause shall be used with its Alternate
1.

27.203-5 Clause for construction con-
tracts and for dismantling, demoli-
tion, and removal of improvements
contracts.

Except as prohibited by 27.203-1(b),
the contracting officer shall insert the
clause at 52.227-4, Patent Indemnity—
Construction Contracts, in solicita-
tions and contracts for construction or
that are fixed-price for dismantling,
demolition, or removal of improve-
ments. If it is determined that the con-
struction will necessarily involve the
use of structures, products, materials,
equipment, processes, or methods that
are nonstandard, noncommercial, or
special, the contracting officer may ex-
pressly exclude them from the patent
indemnification by using the basic
clause with its Alternate I.

27.203-6 Clause for Government waiv-
er of indemnity.

If, in the Government’s interest, it is
appropriate to exempt one or more spe-
cific United States patents from the
patent indemnity clause, the con-
tracting officer shall obtain written ap-
proval from the agency head or des-
ignee and shall insert the clause at
52.227-5, Waiver of Indemnity, in solici-
tations and contracts in addition to
the appropriate patent indemnity
clause. The contracting officer shall
document the contract file with a copy
of the written approval.

27.204 Reporting of royalties—antici-
pated or paid.

27.204-1 General.

(a)(1) To determine whether royalties
anticipated or actually paid under Gov-
ernment contracts are excessive, im-
proper, or inconsistent with any Gov-
ernment rights in particular inven-
tions, patents, or patent applications,
contracting officers shall require pro-
spective contractors to furnish certain
royalty information and shall require
contractors to furnish certain royalty
reports. Contracting officers shall take
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