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upon receiving the application serial 
number, the filing date, and the infor-
mation furnished by the contractor 
under paragraph (d) of the clause at 
52.227–10, Filing of Patent Applica-
tions—Classified Subject Matter, shall 
promptly submit that information to 
personnel having cognizance of patent 
matters in order that the steps nec-
essary to ensure the security of the ap-
plication may be taken. 

(d) A request for the approval re-
ferred to in paragraph (c) of the clause 
at 52.227–10, Filing of Patent Applica-
tions—Classified Subject Matter, must 
be considered and acted upon promptly 
by the contracting officer in order to 
avoid the loss of valuable patent rights 
of the Government or the contractor. 

[49 FR 12974, Mar. 30, 1984, as amended at 61 
FR 31617, June 20, 1996]

27.207–2 Clause for classified con-
tracts. 

The contracting officer shall insert 
the clause at 52.227–10, Filing of Patent 
Applications—Classified Subject Mat-
ter, in all classified solicitations and 
contracts and in all solicitations and 
contracts where the nature of the work 
or classified subject matter involved in 
the work reasonably might be expected 
to result in a patent application con-
taining classified subject matter.

27.208 Use of patented technology 
under the North American Free 
Trade Agreement. 

(a) The requirements of this section 
apply to the use of technology covered 
by a valid patent when the patent hold-
er is from a country that is a party to 
the North American Free Trade Agree-
ment (NAFTA). 

(b) Article 1709(10) of NAFTA gen-
erally requires a user of technology 
covered by a valid patent to make a 
reasonable effort to obtain authoriza-
tion prior to use of the patented tech-
nology. However, NAFTA provides that 
this requirement for authorization may 
be waived in situations of national 
emergency or other circumstances of 
extreme urgency, or public non-
commercial use. 

(c) Section 6 of Executive Order 12889 
of December 27, 1993, waives the re-
quirement to obtain advance author-
ization for— 

(1) An invention used or manufac-
tured by or for the Federal Govern-
ment, except that the patent owner 
must be notified whenever the agency 
or its contractor, without making a 
patent search, knows or has demon-
strable reasonable grounds to know 
that an invention described in and cov-
ered by a valid U.S. patent is or will be 
used or manufactured without a li-
cense; and 

(2) The existence of a national emer-
gency or other circumstances of ex-
treme urgency, except that the patent 
owner must be notified as soon as it is 
reasonably practicable to do so. 

(d) Section 6(c) of Executive Order 
12889 provides that the notice to the 
patent owner does not constitute an 
admission of infringement of a valid 
privately owned patent. 

(e) When addressing issues regarding 
compensation for the use of patented 
technology, Government personnel 
should be advised that NAFTA uses the 
term ‘‘adequate remuneration.’’ Execu-
tive Order 12889 equates ‘‘remunera-
tion’’ to ‘‘reasonable and entire com-
pensation’’ as used in 28 U.S.C. 1498, the 
statute which gives jurisdiction to the 
U.S. Court of Federal Claims to hear 
patent and copyright cases involving 
infringement by the U.S. Government. 

(f) Depending on agency procedures, 
either the technical/requiring activity 
or the contracting officer shall ensure 
compliance with the notice require-
ments of NAFTA Article 1709(10). A 
contract award should not be sus-
pended pending notification to the 
right holder. 

(g) When questions arise regarding 
the notice requirements or other mat-
ters relating to this section, the con-
tracting officer should consult with 
legal counsel. 

[61 FR 31648, June 20, 1996]

27.209 Use of patented technology 
under the General Agreement on 
Tariffs and Trade (GATT). 

(a) Article 31 of Annex 1C, Agreement 
on Trade-Related Aspects of Intellec-
tual Property Rights, to GATT (Uru-
guay Round) addresses situations 
where the law of a member country al-
lows for use of a patent without au-
thorization from the patent holder, in-
cluding use by the Government. 
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(b) The contracting officer should 
consult with legal counsel regarding 
questions under this section. 

[61 FR 39212, July 26, 1996]

Subpart 27.3—Patent Rights Under 
Government Contracts

27.300 Scope of subpart. 
This subpart prescribes policies, pro-

cedures, and contract clauses with re-
spect to inventions made in the per-
formance of work under a Government 
contract or subcontract thereunder if a 
purpose of the contract or subcontract 
is the conduct of experimental, devel-
opmental, or research work, except to 
the extent statutory requirements ne-
cessitate different agency policies, pro-
cedures, and clauses as specified in 
agency supplemental regulations.

27.301 Definitions. 
As used in this subpart— 
Invention means any invention or dis-

covery that is or may be patentable or 
otherwise protectable under title 35 of 
the U.S. Code or any novel variety of 
plant that is or may be protectable 
under the Plant Variety Protection 
Act (7 U.S.C. 2321, et seq.). 

Made when used in relation to any in-
vention, means the conception or first 
actual reduction to practice of such in-
vention. 

Nonprofit organization means a do-
mestic university or other institution 
of higher education or an organization 
of the type described in section 
501(c)(3) of the Internal Revenue Code 
of 1954 (26 U.S.C. 501(c)) and exempt 
from taxation under section 501(a) of 
the Internal Revenue Code (26 U.S.C. 
501(a)), or any nonprofit scientific or 
educational organization qualified 
under a State nonprofit organization 
statute. 

Practical application means to manu-
facture, in the case of a composition or 
product; to practice, in the case of a 
process or method; or to operate, in the 
case of a machine or system; and, in 
each case, under such conditions as to 
establish that the invention is being 
utilized and that its benefits are, to the 
extent permitted by law or Govern-
ment regulations, available to the pub-
lic on reasonable terms. 

Small business firm means a small 
business concern as defined at 15 U.S.C. 
632 and implementing regulations of 
the Administrator of the Small Busi-
ness Administration. (For the purpose 
of this definition, the size standard 
contained in 13 CFR 121.3–8 for small 
business contractors and in 13 CFR 
121.3–12 for small business subcontrac-
tors will be used. See FAR part 19). 

Subject invention means any invention 
of the contractor conceived or first ac-
tually reduced to practice in the per-
formance of work under a Government 
contract; provided, that in the case of a 
variety of plant, the date of determina-
tion defined in section 41(d) of the 
Plant Variety Protection Act, 7 U.S.C. 
2401(d), must also occur during the pe-
riod of contract performance. 

[49 FR 12974, Mar. 30, 1984, as amended at 54 
FR 25063, June 12, 1989 and 55 FR 25525, June 
21, 1990; 66 FR 2130, Jan. 10, 2001]

27.302 Policy. 
(a) Introduction. The policy of this 

section is based on Chapter 18 of title 
35, U.S.C. (Pub. L. 95–517, Pub. L. 98–
620, 37 CFR part 401), the Presidential 
Memorandum on Government Patent 
Policy to the Heads of Executive De-
partments and Agencies dated Feb-
ruary 18, 1983, and Executive Order 
12591, which provides that, to the ex-
tent permitted by law, the head of each 
Executive Department and agency 
shall promote the commercialization, 
in accord with the Presidential Memo-
randum, of patentable results of feder-
ally funded research by granting to all 
contractors, regardless of size, the title 
to patents made in whole or in part 
with Federal funds, in exchange for 
royalty-free use by or on behalf of the 
Government. The objectives of this pol-
icy are to use the patent system to pro-
mote the utilization of inventions aris-
ing from federally supported research 
or development; to encourage max-
imum participation of industry in fed-
erally supported research and develop-
ment efforts; to ensure that these in-
ventions are used in a manner to pro-
mote free competition and enterprise; 
to promote the commercialization and 
public availability of the inventions 
made in the United States by United 
States industry and labor; to ensure 
that the Government obtains sufficient 
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