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(c) If the contracting officer deter-
mines that no individual surety in sup-
port of a bid guarantee is acceptable,
the offeror utilizing the individual sur-
ety shall be rejected as nonresponsible,
except as provided in 28.101-4. A finding
of nonresponsibility based on
unacceptability of an individual sur-
ety, need not be referred to the Small
Business Administration for a com-
petency review. (See 19.602-1(a)(2)(i)
and 61 Comp. Gen. 456 (1982).)

(d) A contractor submitting an unac-
ceptable individual surety in satisfac-
tion of a performance or payment bond
requirement may be permitted a rea-
sonable time, as determined by the
contracting officer, to substitute an ac-
ceptable surety for a surety previously
determined to be unacceptable.

(e) When evaluating individual sure-
ties, contracting officers may obtain
assistance from the office identified in
28.202(d).

(f) Contracting officers shall obtain
the opinion of legal counsel as to the
adequacy of the documents pledging
the assets prior to accepting the bid
guarantee and payment and perform-
ance bonds.

(9) Evidence of possible criminal or
fraudulent activities by an individual
surety shall be referred to the appro-
priate agency official in accordance
with agency procedures.
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28.203-1 Security interests by an indi-
vidual surety.

(a) An individual surety may be ac-
cepted only if a security interest in as-
sets acceptable under 28.203-2 is pro-
vided to the Government by the indi-
vidual surety. The security interest
shall be furnished with the bond.

(b) The value at which the con-
tracting officer accepts the assets
pledged must be equal to or greater
than the aggregate penal amounts of
the bonds required by the solicitation
and may be provided by one or a com-
bination of the following methods:

(1) An escrow account with a feder-
ally insured financial institution in the
name of the contracting agency. (See
28.203-2(b)(2) with respect to Govern-
ment securities in book entry form.)
Acceptable securities for deposit in es-
crow are discussed in 28.203-2. While

28.203-1

the offeror is responsible for estab-
lishing the escrow account, the terms
and conditions must be acceptable to
the contracting officer. At a minimum,
the escrow account shall provide for
the following:

(i) The account must provide the con-
tracting officer the sole and unre-
stricted right to draw upon all or any
part of the funds deposited in the ac-
count. A written demand for with-
drawal shall be sent to the financial in-
stitution by the contracting officer,
after obtaining the concurrence of
legal counsel, with a copy to the offer-
or/contractor and to the surety. Within
the time period specified in the de-
mand, the financial institution would
pay the Government the amount de-
manded up to the amount on deposit. If
any dispute should arise between the
Government and the offeror/contractor,
the surety, or the subcontractors or
suppliers with respect to the offer or
contract, the financial institution
would be required, unless precluded by
order of a court of competent jurisdic-
tion, to disburse monies to the Govern-
ment as directed by the contracting of-
ficer.

(if) The financial institution would
be authorized to release to the indi-
vidual surety all or part of the balance
of the escrow account, including any
accrued interest, upon receipt of writ-
ten authorization from the contracting
officer.

(iii) The Government would not be
responsible for any costs attributable
to the establishment, maintenance, ad-
ministration, or any other aspect of
the account.

(iv) The financial institution would
not be liable or responsible for the in-
terpretation of any provisions or terms
and conditions of the solicitation or
contract.

(v) The financial institution would
provide periodic account statements to
the contracting officer.

(vi) The terms of the escrow account
could not be amended without the con-
sent of the contracting officer.

(2) A lien on real property, subject to
the restrictions in 28.203-2 and 28.203-3.
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