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Federal Acquisition Regulation 3.104–7 

3.104–6 Ethics advisory opinions re-
garding prohibitions on a former of-
ficial’s acceptance of compensation 
from a contractor. 

(a) An official or former official of a 
Federal agency who does not know 
whether he or she is or would be pre-
cluded by subsection 27(d) of the Act 
(see 3.104–3(d)) from accepting com-
pensation from a particular contractor 
may request advice from the appro-
priate agency ethics official before ac-
cepting such compensation. 

(b) The request for an advisory opin-
ion must be in writing, include all rel-
evant information reasonably available 
to the official or former official, and be 
dated and signed. The request must in-
clude information about the— 

(1) Procurement(s), or decision(s) on 
matters under 3.104–3(d)(1)(iii), involv-
ing the particular contractor, in which 
the individual was or is involved, in-
cluding contract or solicitation num-
bers, dates of solicitation or award, a 
description of the supplies or services 
procured or to be procured, and con-
tract amount; 

(2) Individual’s participation in the 
procurement or decision, including the 
dates or time periods of that participa-
tion, and the nature of the individual’s 
duties, responsibilities, or actions; and 

(3) Contractor, including a descrip-
tion of the products or services pro-
duced by the division or affiliate of the 
contractor from whom the individual 
proposes to accept compensation. 

(c) Within 30 days after receipt of a 
request containing complete informa-
tion, or as soon thereafter as prac-
ticable, the agency ethics official 
should issue an opinion on whether the 
proposed conduct would violate sub-
section 27(d) of the Act. 

(d)(1) If complete information is not 
included in the request, the agency 
ethics official may ask the requester to 
provide more information or request 
information from other persons, in-
cluding the source selection authority, 
the contracting officer, or the request-
er’s immediate supervisor. 

(2) In issuing an opinion, the agency 
ethics official may rely upon the accu-
racy of information furnished by the 
requester or other agency sources, un-
less he or she has reason to believe 

that the information is fraudulent, 
misleading, or otherwise incorrect. 

(3) If the requester is advised in a 
written opinion by the agency ethics 
official that the requester may accept 
compensation from a particular con-
tractor, and accepts such compensation 
in good faith reliance on that advisory 
opinion, then neither the requester nor 
the contractor will be found to have 
knowingly violated subsection 27(d) of 
the Act. If the requester or the con-
tractor has actual knowledge or reason 
to believe that the opinion is based 
upon fraudulent, misleading, or other-
wise incorrect information, their reli-
ance upon the opinion will not be 
deemed to be in good faith. 

[67 FR 13059, Mar. 20, 2002]

3.104–7 Violations or possible viola-
tions. 

(a) A contracting officer who receives 
or obtains information of a violation or 
possible violation of subsection 27(a), 
(b), (c), or (d) of the Act (see 3.104–3) 
must determine if the reported viola-
tion or possible violation has any im-
pact on the pending award or selection 
of the contractor. 

(1) If the contracting officer con-
cludes that there is no impact on the 
procurement, the contracting officer 
must forward the information con-
cerning the violation or possible viola-
tion and documentation supporting a 
determination that there is no impact 
on the procurement to an individual 
designated in accordance with agency 
procedures. 

(i) If that individual concurs, the 
contracting officer may proceed with 
the procurement. 

(ii) If that individual does not con-
cur, the individual must promptly for-
ward the information and documenta-
tion to the HCA and advise the con-
tracting officer to withhold award. 

(2) If the contracting officer con-
cludes that the violation or possible 
violation impacts the procurement, the 
contracting officer must promptly for-
ward the information to the HCA. 

(b) The HCA must review all informa-
tion available and, in accordance with 
agency procedures, take appropriate 
action, such as— 

(1) Advise the contracting officer to 
continue with the procurement; 
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