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Federal Acquisition Regulation 36.202

36.103 Methods of contracting. 
(a) The contracting officer shall use 

sealed bid procedures for a construc-
tion contract if the conditions in 
6.401(a) apply, unless the contract will 
be performed outside the United States 
and its outlying areas. (See 6.401(b)(2).) 

(b) Contracting officers shall acquire 
architect-engineer services by negotia-
tion, and select sources in accordance 
with applicable law, subpart 36.6, and 
agency regulations. 

[48 FR 42356, Sept. 19, 1983, as amended at 50 
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 68 FR 28083, May 22, 2003]

36.104 Policy. 
Unless the traditional acquisition ap-

proach of design-bid-build established 
under the Brooks Architect-Engineers 
Act (40 U.S.C. 541, et seq.) or another 
acquisition procedure authorized by 
law is used, the contracting officer 
shall use the two-phase selection proce-
dures authorized by 10 U.S.C. 2305a or 
41 U.S.C. 253m when entering into a 
contract for the design and construc-
tion of a public building, facility, or 
work, if the contracting officer makes 
a determination that the procedures 
are appropriate for use (see subpart 
36.3). Other acquisition procedures au-
thorized by law include the procedures 
established in this part and other parts 
of this chapter and, for DoD, the de-
sign-build process described in 10 
U.S.C. 2862. 

[62 FR 272, Jan. 2, 1997, as amended at 64 FR 
72451, Dec. 27, 1999]

Subpart 36.2—Special Aspects of 
Contracting for Construction

36.201 Evaluation of contractor per-
formance. 

(a) Preparation of performance evalua-
tion reports. (1) The contracting activ-
ity shall evaluate contractor perform-
ance and prepare a performance report 
using the SF 1420, Performance Evalua-
tion (Construction Contracts), for each 
construction contract of— 

(i) $500,000 or more; or 
(ii) More than $10,000, if the contract 

was terminated for default. 
(2) The report shall be prepared at 

the time of final acceptance of the 
work, at the time of contract termi-

nation, or at other times, as appro-
priate, in accordance with agency pro-
cedures. Ordinarily, the evaluating of-
ficial who prepares the report should be 
the person responsible for monitoring 
contract performance. 

(3) If the evaluating official con-
cludes that a contractor’s overall per-
formance was unsatisfactory, the con-
tractor shall be advised in writing that 
a report of unsatisfactory performance 
is being prepared and the basis for the 
report. If the contractor submits any 
written comments, the evaluating offi-
cial shall include them in the report, 
resolve any alleged factual discrep-
ancies, and make appropriate changes 
in the report. 

(4) The head of the contracting activ-
ity shall establish procedures which en-
sure that fully qualified personnel pre-
pare and review performance reports. 

(b) Review of performance reports. Each 
performance report shall be reviewed 
to ensure that it is accurate and fair. 
The reviewing official should have 
knowledge of the contractor’s perform-
ance and should normally be at an or-
ganizational level above that of the 
evaluating official. 

(c) Distribution and use of performance 
reports. (1) Each performance report 
shall be distributed in accordance with 
agency procedures. One copy shall be 
included in the contract file. The con-
tracting activity shall retain the re-
port for at least six years after the 
date of the report. 

(2) Before making a determination of 
responsibility in accordance with sub-
part 9.1, the contracting officer may 
consider performance reports in ac-
cordance with agency instructions. 

[48 FR 42356, Sept. 19, 1983, as amended at 51 
FR 2666, Jan. 17, 1986; 54 FR 48989, Nov. 28, 
1989]

36.202 Specifications. 
(a) Construction specifications shall 

conform to the requirements in part 11 
of this regulation. 

(b) Whenever possible, contracting 
officers shall ensure that references in 
specifications are to widely recognized 
standards or specifications promul-
gated by governments, industries, or 
technical societies. 

(c) When brand name or equal descrip-
tions are necessary, specifications 
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must clearly identify and describe the 
particular physical, functional, or 
other characteristics of the brand-
name items which are considered es-
sential to satisfying the requirement. 

(d) In accordance with Executive 
Order 13202, of February 17, 2001, Pres-
ervation of Open Competition and Gov-
ernment Neutrality Towards Govern-
ment Contractors’ Labor Relations on 
Federal and Federally Funded Con-
struction Projects, as amended on 
April 6, 2001— 

(1) The Government, or any construc-
tion manager acting on behalf of the 
Government, must not— 

(i) Require or prohibit offerors, con-
tractors, or subcontractors to enter 
into or adhere to agreements with one 
or more labor organizations (as defined 
in 42 U.S.C. 2000e(d)) on the same or 
other related construction projects; or 

(ii) Otherwise discriminate against 
offerors, contractors, or subcontractors 
for becoming, refusing to become, or 
remaining signatories or otherwise ad-
hering to agreements with one or more 
labor organizations, on the same or 
other related construction projects. 

(2) Nothing in this paragraph pro-
hibits offerors, contractors, or sub-
contractors from voluntarily entering 
into project labor agreements. 

(3) The head of the agency may ex-
empt a construction project from this 
policy if the agency head finds that, as 
of February 17, 2001— 

(i) The agency or a construction 
manager acting on behalf of the Gov-
ernment had issued or was a party to 
bid specifications, project agreements, 
agreements with one or more labor or-
ganizations, or other controlling docu-
ments with respect to that particular 
project, which contained any of the re-
quirements or prohibitions in para-
graph (d)(1) of this section; and 

(ii) One or more construction con-
tracts subject to such requirements or 
prohibitions had been awarded. 

(4) The head of the agency may ex-
empt a particular project, contract, or 
subcontract from this policy upon a 
finding that special circumstances re-
quire an exemption in order to avert an 
imminent threat to public health or 
safety, or to serve the national secu-
rity. A finding of ‘‘special cir-
cumstances’’ may not be based on the 

possibility or presence of a labor dis-
pute concerning the use of contractors 
or subcontractors who are nonsignato-
ries to, or otherwise do not adhere to, 
agreements with one or more labor or-
ganizations, or concerning employees 
on the project who are not members of 
or affiliated with a labor organization. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 48249, Sept. 18, 1995; 66 FR 27415, May 16, 
2001]

36.203 Government estimate of con-
struction costs. 

(a) An independent Government esti-
mate of construction costs shall be pre-
pared and furnished to the contracting 
officer at the earliest practicable time 
for each proposed contract and for each 
contract modification anticipated to 
cost $100,000 or more. The contracting 
officer may require an estimate when 
the cost of required work is anticipated 
to be less than $100,000. The estimate 
shall be prepared in as much detail as 
though the Government were com-
peting for award. 

(b) When two-step sealed bidding is 
used, the independent Government es-
timate shall be prepared when the con-
tract requirements are definitized. 

(c) Access to information concerning 
the Government estimate shall be lim-
ited to Government personnel whose 
official duties require knowledge of the 
estimate. An exception to this rule 
may be made during contract negotia-
tions to allow the contracting officer 
to identify a specialized task and dis-
close the associated cost breakdown 
figures in the Government estimate, 
but only to the extent deemed nec-
essary to arrive at a fair and reason-
able price. The overall amount of the 
Government’s estimate shall not be 
disclosed except as permitted by agen-
cy regulations. 

[48 FR 42356, Sept. 19, 1983, as amended at 50 
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 62 FR 44829, Aug. 22, 1997]

36.204 Disclosure of the magnitude of 
construction projects. 

Advance notices and solicitations 
shall state the magnitude of the re-
quirement in terms of physical charac-
teristics and estimated price range. In 
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