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Federal Acquisition Regulation 37.202

37.115–2 General policy. 

(a) Use of uncompensated overtime is 
not encouraged. 

(b) When professional or technical 
services are acquired on the basis of 
the number of hours to be provided, 
rather than on the task to be per-
formed, the solicitation shall require 
offerors to identify uncompensated 
overtime hours and the uncompensated 
overtime rate for direct charge Fair 
Labor Standards Act—exempt per-
sonnel included in their proposals and 
subcontractor proposals. This includes 
uncompensated overtime hours that 
are in indirect cost pools for personnel 
whose regular hours are normally 
charged direct. 

(c) Contracting officers must ensure 
that the use of uncompensated over-
time in contracts to acquire services 
on the basis of the number of hours 
provided will not degrade the level of 
technical expertise required to fulfill 
the Government’s requirements (see 
15.305 for competitive negotiations and 
15.404–1(d) for cost realism analysis). 
When acquiring these services, con-
tracting officers must conduct a risk 
assessment and evaluate, for award on 
that basis, any proposals received that 
reflect factors such as: 

(1) Unrealistically low labor rates or 
other costs that may result in quality 
or service shortfalls; and 

(2) Unbalanced distribution of un-
compensated overtime among skill lev-
els and its use in key technical posi-
tions. 

[62 FR 44815, Aug. 22, 1997, as amended at 64 
FR 51842, Sept. 24, 1999]

37.115–3 Solicitation provision. 

The contracting officer shall insert 
the provision at 52.237–10, Identifica-
tion of Uncompensated Overtime, in all 
solicitations valued above the sim-
plified acquisition threshold, for pro-
fessional or technical services to be ac-
quired on the basis of the number of 
hours to be provided. 

[62 FR 44815, Aug. 22, 1997]

Subpart 37.2—Advisory and 
Assistance Services

SOURCE: 60 FR 49722, Sept. 26, 1995, unless 
otherwise noted.

37.200 Scope of subpart. 

This subpart prescribes policies and 
procedures for acquiring advisory and 
assistance services by contract. The 
subpart applies to contracts, whether 
made with individuals or organiza-
tions, that involve either personal or 
nonpersonal services.

37.201 Definition. 

Covered personnel means— 
(1) An officer or an individual who is 

appointed in the civil service by one of 
the following acting in an official ca-
pacity: 

(i) The President; 
(ii) A Member of Congress; 
(iii) A member of the uniformed serv-

ices; 
(iv) An individual who is an employee 

under 5 U.S.C. 2105; 
(v) The head of a Government-con-

trolled corporation; or 
(vi) An adjutant general appointed by 

the Secretary concerned under 32 
U.S.C. 709(c). 

(2) A member of the Armed Services 
of the United States. 

(3) A person assigned to a Federal 
agency who has been transferred to an-
other position in the competitive serv-
ice in another agency. 

[60 FR 49722, Sept. 26, 1995, as amended at 65 
FR 24320, Apr. 25, 2000; 66 FR 2133, Jan. 10, 
2001]

37.202 Exclusions. 

The following activities and pro-
grams are excluded or exempted from 
the definition of advisory or assistance 
services: 

(a) Routine information technology 
services unless they are an integral 
part of a contract for the acquisition of 
advisory and assistance services. 

(b) Architectural and engineering 
services as defined in the Brooks Archi-
tect-Engineers Act (Section 901 of the 
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