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revised by mutual agreement of the
contracting officer (or cognizant Fed-
eral agency official) or auditor and the
contractor at either party’s request, to
prevent substantial overpayment or
underpayment. When agreement can-
not be reached, the billing rates may
be unilaterally determined by the con-
tracting officer (or cognizant Federal
agency official).

(d) The elements of indirect cost and
the base or bases used in computing
billing rates shall not be construed as
determinative of the indirect costs to
be distributed or of the bases of dis-
tribution to be used in the final settle-
ment.

(e) When the contractor provides to
the cognizant contracting officer the
certified final indirect cost rate pro-
posal in accordance with 42.705-(b) or
42.705-(b), the contractor and the Gov-
ernment may mutually agree to revise
billing rates to reflect the proposed in-
direct cost rates, as approved by the
Government to reflect historically dis-
allowed amounts from prior years’ au-
dits, until the proposal has been au-
dited and settled. The historical decre-
ment will be determined by either the
cognizant contracting officer (42.705-
1(b)) or the cognizant auditor (42.705-
2(b)).

[48 FR 42370, Sept. 19, 1983, as amended at 61
FR 69296, Dec. 31, 1996; 63 FR 9064, Feb. 23,
1998]

42.705

(a) Final indirect cost rates shall be
established on the basis of—

(1) Contracting officer determination
procedure (see 42.705-1) or

(2) Auditor determination procedure
(see 42.705-2).

(b) Within 120 days (or longer period,
if approved in writing by the con-
tracting officer,) after settlement of
the final annual indirect cost rates for
all years of a physically complete con-
tract, the contractor must submit a
completion invoice or voucher reflect-
ing the settled amounts and rates. To
determine whether a period longer
than 120 days is appropriate, the con-
tracting officer should consider wheth-
er there are extenuating cir-
cumstances, such as the following:

(1) Pending closeout of subcontracts
awaiting Government audit.
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(2) Pending contractor, subcon-
tractor, or Government claims.

(3) Delays in the disposition of Gov-
ernment property.

(4) Delays in contract reconciliation.

(5) Any other pertinent factors.

(©)(2) If the contractor fails to submit
a completion invoice or voucher within
the time specified in paragraph (b) of
this section, the contracting officer
may—

(i) Determine the amounts due to the
contractor under the contract; and

(if) Record this determination in a
unilateral modification to the con-
tract.

(2) This contracting officer deter-
mination must be issued as a final deci-
sion in accordance with 33.211.

[61 FR 69296, Dec. 31, 1996, as amended at 67
FR 6119, Feb. 8, 2002]

42.705-1 Contracting officer deter-

mination procedure.

(a) Applicability and responsibility.
Contracting officer determination shall
be used for the following, with the indi-
cated cognizant contracting officer (or
cognizant Federal agency official) re-
sponsible for establishing the final in-
direct cost rates:

(1) Business units of a multidivi-
sional corporation under the cog-
nizance of a corporate administrative
contracting officer (see subpart 42.6),
with that officer responsible for the de-
termination, assisted, as required, by
the administrative contracting officers
assigned to the individual business
units. Negotiations may be conducted
on a coordinated or centralized basis,
depending upon the degree of cen-
tralization within the contractor’s or-
ganization.

(2) Business units not under the cog-
nizance of a corporate administrative
contracting officer, but having a resi-
dent administrative contracting officer
(see 42.602), with that officer respon-
sible for the determination. For this
purpose, a nonresident administrative
contracting officer is considered as
resident if at least 75 percent of the ad-
ministrative contracting officer’s time
is devoted to a single contractor.
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(3) For business units not included in
paragraph (a)(1) or (a)(2) of this sub-
section, the contracting officer (or cog-
nizant Federal agency official) will de-
termine whether the rates will be con-
tracting officer or auditor determined.

(4) Educational institutions (see
42.705-3).

(5) State and local governments (see
42.705-4).

(6) Nonprofit organizations other
than educational and state and local
governments (see 42.705-5).

(b) Procedures. (1) In accordance with
the Allowable Cost and Payment clause
at 52.216-7 or 52.216-13, the contractor
shall submit to the contracting officer
(or cognizant Federal agency official)
and to the cognizant auditor a final in-
direct cost rate proposal. The required
content of the proposal and supporting
data will vary depending on such fac-
tors as business type, size, and ac-
counting system capabilities. The con-
tractor, contracting officer, and audi-
tor must work together to make the
proposal, audit, and negotiation proc-
ess as efficient as possible. Accord-
ingly, each contractor shall submit an
adequate proposal to the contracting
officer (or cognizant Federal agency of-
ficial) and auditor within the 6-month
period following the expiration of each
of its fiscal years. Reasonable exten-
sions, for exceptional circumstances
only, may be requested in writing by
the contractor and granted in writing
by the contracting officer. A con-
tractor shall support its proposal with
adequate supporting data. For guid-
ance on what generally constitutes an
adequate final indirect cost rate pro-
posal and supporting data, contractors
should refer to the Model Incurred Cost
Proposal in Chapter 6 of the Defense
Contract Audit Agency Pamphlet No.
7641.90, Information for Contractors,
available via the Internet at http:/
www.dcaa.mil.

(2) The auditor shall submit to the
contracting officer (or cognizant Fed-
eral agency official) an advisory audit
report identifying any relevant ad-
vance agreements or restrictive terms
of specific contracts.

(3) The contracting officer (or cog-
nizant Federal agency official) shall
head the Government negotiating
team, which includes the cognizant
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auditor and technical or functional
personnel as required. Contracting of-
fices having significant dollar interest
shall be invited to participate in the
negotiation and in the preliminary dis-
cussion of critical issues. Individuals or
offices that have provided a significant
input to the Government position
should be invited to attend.

(4) The Government negotiating team
shall develop a negotiation position.
Pursuant to 10 U.S.C. 2324(f) and 41
U.S.C. 256(f), the contracting, officer
shall—

(i) Not resolve any questioned costs
until obtaining—

(A) Adequate documentation on the
costs; and

(B) The contract auditor’s opinion on
the allowability of the costs.

(if) Whenever possible, invite the
contract auditor to serve as an advisor
at any negotiation or meeting with the
contractor on the determination of the
contractor’s final indirect cost rates.

(5) The cognizant contracting officer
shall—

(i) Conduct negotiations;

(if) Prepare a written indirect cost
rate agreement conforming to the re-
quirements of the contracts;

(iii) Prepare, sign, and place in the
contractor general file (see 4.801(c)(3)) a
negotiation memorandum covering (A)
the disposition of significant matters
in the advisory audit report, (B) rec-
onciliation of all costs questioned, with
identification of items and amounts al-
lowed or disallowed in the final settle-
ment as well as the disposition of pe-
riod costing or allocability issues, (C)
reasons why any recommendations of
the auditor or other Government advi-
sors were not followed, and (D) identi-
fication of cost or pricing data sub-
mitted during the negotiations and re-
lied upon in reaching a settlement; and

(iv) Distribute resulting documents
in accordance with 42.706.

(v) Notify the contractor of the indi-
vidual costs which were considered un-
allowable and the respective amounts
of the disallowance.

[48 FR 42370, Sept. 19, 1983, as amended at 60
FR 42661, Aug. 16, 1995; 62 FR 51258, Sept. 30,
1997; 63 FR 9064, Feb. 23, 1998; 67 FR 6120, Feb.
8, 2002]
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