Federal Acquisition Regulation

Subpart 43.1—General

43.101 Definitions.

As used in this part—

Administrative change means a unilat-
eral (see 43.103(b)) contract change, in
writing, that does not affect the sub-
stantive rights of the parties (e.g., a
change in the paying office or the ap-
propriation data).

(a) For a solicitation amendment,
change order, or administrative
change, the effective date shall be the
issue date of the amendment, change
order, or administrative change.

(b) For a supplemental agreement,
the effective date shall be the date
agreed upon by the contracting parties.

(c) For a modification issued as a
confirming notice of termination for
the convenience of the Government,
the effective date of the confirming no-
tice shall be the same as the effective
date of the initial notice.

(d) For a modification converting a
termination for default to a termi-
nation for the convenience of the Gov-
ernment, the effective date shall be the
same as the effective date of the termi-
nation for default.

(e) For a madification confirming the
termination contracting officer’s pre-
vious letter determination of the
amount due in settlement of a contract
termination for convenience, the effec-
tive date shall be the same as the effec-
tive date of the previous letter deter-
mination.

[48 FR 42386, Sept. 19, 1983, as amended at 66
FR 2133, Jan. 10, 2001]

43.102 Policy.

(a) Only contracting officers acting
within the scope of their authority are
empowered to execute contract modi-
fications on behalf of the Government.
Other Government personnel shall
not—

(1) Execute contract modifications;

(2) Act in such a manner as to cause
the contractor to believe that they
have authority to bind the Govern-
ment; or

(3) Direct or encourage the con-
tractor to perform work that should be
the subject of a contract modification.

(b) Contract modifications, including
changes that could be issued unilater-
ally, shall be priced before their execu-

43.103

tion if this can be done without ad-
versely affecting the interest of the
Government. If a significant cost in-
crease could result from a contract
modification and time does not permit
negotiation of a price, at least a max-
imum price shall be negotiated unless
impractical.

(c) The Federal Acquisition Stream-
lining Act of 1994, Public Law 103-355
(FASA), and Section 4402 of the
Clinger-Cohen Act of 1996, Public Law
104-106, authorize, but do not require,
contracting officers, if requested by the
prime contractor, to modify contracts
without requiring consideration to in-
corporate changes authorized by FASA
or Clinger-Cohen Act amendments into
existing contracts. Contracting officers
are encouraged, if appropriate, to mod-
ify contracts without requiring consid-
eration to incorporate these new poli-
cies. The contract modification should
be accomplished by inserting into the
contract, as a minimum, the current
version of the applicable FAR clauses.

[48 FR 42386, Sept. 19, 1983, as amended at 61
FR 18915, Apr. 29, 1996; 61 FR 69298, Dec. 31,
1996]

43.103 Types of contract modifica-

tions.

Contract modifications are of the fol-
lowing types:

(a) Bilateral. A bilateral modification
(supplemental agreement) is a contract
modification that is signed by the con-
tractor and the contracting officer. Bi-
lateral modifications are used to—

(1) Make negotiated equitable adjust-
ments resulting from the issuance of a
change order;

(2) Definitize letter contracts; and

(3) Reflect other agreements of the
parties modifying the terms of con-
tracts.

(b) Unilateral. A unilateral modifica-
tion is a contract modification that is
signed only by the contracting officer.
Unilateral modifications are used, for
example, to—

(1) Make administrative changes;

(2) Issue change orders;

(3) Make changes authorized by
clauses other than a changes clause
(e.g., Property clause, Options clause,
or Suspension of Work clause); and
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43.104

(4) Issue termination notices.

[48 FR 42386, Sept. 19, 1983, as amended at 66
FR 2133, Jan. 10, 2001]

43.104 Notification of
changes.

(a) When a contractor considers that
the Government has effected or may ef-
fect a change in the contract that has
not been identified as such in writing
and signed by the contracting officer,
it is necessary that the contractor no-
tify the Government in writing as soon
as possible. This will permit the Gov-
ernment to evaluate the alleged change
and (1) confirm that it is a change, di-
rect the mode of further performance,
and plan for its funding; (2) counter-
mand the alleged change; or (3) notify
the contractor that no change is con-
sidered to have occurred.

(b) The clause at 52.243-7, Notifica-
tion of Changes, which is prescribed in
43.107, (1) incorporates the policy ex-
pressed in paragraph (a) above; (2) re-
quires the contractor to notify the
Government promptly of any Govern-
ment conduct that the contractor con-
siders a change to the contract, and (3)
specifies the responsibilities of the con-
tractor and the Government with re-
spect to such notifications.

[48 FR 42386, Sept. 19, 1983, as amended at 56
FR 41744, Aug. 22, 1991]

43.105 Availability of funds.

(a) The contracting officer shall not
execute a contract modification that
causes or will cause an increase in
funds without having first obtained a
certification of fund availability, ex-
cept for modifications to contracts
that—

(1) Are conditioned on availability of
funds (see 32.703-2); or

(2) Contain a limitation of cost or
funds clause (see 32.704).

(b) The certification required by
paragraph (a) above shall be based on
the negotiated price, except that modi-
fications executed before agreement on
price may be based on the best avail-
able estimate of cost.

contract

43.106 [Reserved]

43.107

The contracting officer may insert a
clause substantially the same as the

Contract clause.

48 CFR Ch. 1 (10-1-03 Edition)

clause at 52.243-7, Notification of
Changes, in solicitations and contracts.
The clause is available for use pri-
marily in negotiated research and de-
velopment or supply contracts for the
acquisition of major weapon systems or
principal subsystems. If the contract
amount is expected to be less than
$1,000,000, the clause shall not be used,
unless the contracting officer antici-
pates that situations will arise that
may result in a contractor alleging
that the Government has effected
changes other than those identified as
such in writing and signed by the con-
tracting officer.

[48 FR 42386, Sept. 19, 1983. Redesignated at
54 FR 20497, May 11, 1989]

Subpart 43.2—Change Orders

43.201 General.

(a) Generally, Government contracts
contain a changes clause that permits
the contracting officer to make unilat-
eral changes, in designated areas, with-
in the general scope of the contract.
These are accomplished by issuing
written change orders on Standard
Form 30, Amendment of Solicitation/
Modification of Contract (SF 30), un-
less otherwise provided (see 43.301).

(b) The contractor must continue
performance of the contract as
changed, except that in cost-reimburse-
ment or incrementally funded con-
tracts the contractor is not obligated
to continue performance or incur costs
beyond the limits established in the
Limitation of Cost or Limitation of
Funds clause (see 32.705-2).

(c) The contracting officer may issue
a change order by telegraphic message
under  unusual or urgent  cir-
cumstances; provided, that—

(1) Copies of the message are fur-
nished promptly to the same address-
ees that received the basic contract;

(2) Immediate action is taken to con-
firm the change by issuance of a SF 30;

(3) The message contains substan-
tially the information required by the
SF 30 (except that the estimated
change in price shall not be indicated),
including in the body of the message
the statement, ‘“‘Signed by (Name),
Contracting Officer”’; and

(4) The contracting officer manually
signs the original copy of the message.
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