Federal Acquisition Regulation

Subpart 6.2—Full and Open Com-
petition After Exclusion of
Sources

6.200 Scope of subpart.

This subpart prescribes policies and
procedures for providing for full and
open competition after excluding one
or more sources.

6.201 Policy.

Acquisitions made under this subpart
require use of the competitive proce-
dures prescribed in 6.102.

[64 FR 51831, Sept. 24, 1999]

6.202 Establishing or maintaining al-
ternative sources.

(a) Agencies may exclude a par-
ticular source from a contract action
in order to establish or maintain an al-
ternative source or sources for the sup-
plies or services being acquired if the
agency head determines that to do so
would—

(1) Increase or maintain competition
and likely result in reduced overall
costs for the acquisition, or for any an-
ticipated acquisition;

(2) Be in the interest of national de-
fense in having a facility (or a pro-
ducer, manufacturer, or other supplier)
available for furnishing the supplies or
services in case of a national emer-
gency or industrial mobilization;

(3) Be in the interest of national de-
fense in establishing or maintaining an
essential engineering, research, or de-
velopment capability to be provided by
an educational or other nonprofit insti-
tution or a federally funded research
and development center;

(4) Ensure the continuous avail-
ability of a reliable source of supplies
or services;

(5) Satisfy projected needs based on a
history of high demand; or

(6) Satisfy a critical need for med-
ical, safety, or emergency supplies.

(b)(1) Every proposed contract action
under the authority of paragraph (a)
above shall be supported by a deter-
mination and findings (D&F) (see sub-
part 1.7) signed by the head of the
agency or designee. This D&F shall not
be made on a class basis.

(2) Technical and requirements per-
sonnel are responsible for providing all
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necessary data to support their rec-
ommendation to exclude a particular
source.

(3) When the authority in (a)(1) above
is cited, the findings shall include a de-
scription of the estimated reduction in
overall costs and how the estimate was
derived.

[50 FR 1729, Jan. 11, 1985, as amended at 60
FR 42653, Aug. 16, 1995]

6.203 Set-asides
concerns.

for small business

(a) To fulfill the statutory require-
ments relating to small business con-
cerns, contracting officers may set
aside solicitations to allow only such
business concerns to compete. This in-
cludes contract actions conducted
under the Small Business Innovation
Research Program established under
Pub. L. 97-219.

(b) No separate justification or deter-
mination and findings is required under
this part to set aside a contract action
for small business concerns.

(c) Subpart 19.5 prescribes policies
and procedures that shall be followed
with respect to set-asides.

[60 FR 48259, Sept. 18, 1995]

6.204 Section 8(a) competition.

(a) To fulfill statutory requirements
relating to section 8(a) of the Small
Business Act, as amended by Pub. L.
100-656, contracting officers may limit
competition to eligible 8(a) contractors
(see subpart 19.8).

(b) No separate justification or deter-
mination and findings is required under
this part to limit competition to eligi-
ble 8(a) contractors.

[54 FR 46005, Oct. 31, 1989]

6.205 Set-asides for HUBZone small
business concerns.

(a) To fulfill the statutory require-
ments relating to the HUBZone Act of
1997 (15 U.S.C. 631 note), contracting of-
ficers in participating agencies (see
19.1302) may set aside solicitations to
allow only qualified HUBZone small
business concerns to compete (see
19.1305).

(b) No separate justification or deter-
mination and findings is required under
this part to set aside a contract action
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for qualified HUBZone small business
concerns.

[63 FR 70267, Dec. 18, 1998]

Subpart 6.3—Other Than Full and
Open Competition

6.300 Scope of subpart.

This subpart prescribes policies and
procedures, and identifies the statu-
tory authorities, for contracting with-
out providing for full and open com-
petition.

6.301 Policy.

(@) 41 U.s.C. 253(c) and 10 U.S.C.
2304(c) each authorize, under certain
conditions, contracting without pro-
viding for full and open competition.
The Department of Defense, Coast
Guard, and National Aeronautics and
Space Administration are subject to 10
U.S.C. 2304(c). Other executive agencies
are subject to 41 U.S.C. 253(c). Con-
tracting without providing for full and
open competition or full and open com-
petition after exclusion of sources is a
violation of statute, unless permitted
by one of the exceptions in 6.302.

(b) Each contract awarded without
providing for full and open competition
shall contain a reference to the specific
authority under which it was so award-
ed. Contracting officers shall use the
U.S. Code citation applicable to their
agency. (See 6.302.)

(c) Contracting without providing for
full and open competition shall not be
justified on the basis of (1) a lack of ad-
vance planning by the requiring activ-
ity or (2) concerns related to the
amount of funds available (e.g., funds
will expire) to the agency or activity
for the acquisition of supplies or serv-
ices.

(d) When not providing for full and
open competition, the contracting offi-
cer shall solicit offers from as many
potential sources as is practicable
under the circumstances.

(e) For contracts under this subpart,
the contracting officer shall use the
contracting procedures prescribed in
6.102 (a) or (b), if appropriate, or any
other procedures authorized by this
regulation.
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6.302 Circumstances permitting other
than full and open competition.

The following statutory authorities
(including applications and limita-
tions) permit contracting without pro-
viding for full and open competition.
Requirements for justifications to sup-
port the use of these authorities are in
6.303.

[50 FR 52431, Dec. 23, 1985]

6.302-1 Only one responsible source
and no other supplies or services
will satisfy agency requirements.

(a) Authority. (1) Citations: 10 U.S.C.
2304(c)(1) or 41 U.S.C. 253(c)(1).

(2) When the supplies or services re-
quired by the agency are available
from only one responsible source, or,
for DoD, NASA, and the Coast Guard,
from only one or a limited number of
responsible sources, and no other type
of supplies or services will satisfy
agency requirements, full and open
competiton need not be provided for.

(i) Supplies or services may be con-
sidered to be available from only one
source if the source has submitted an
unsolicited research proposal that:

(A) Demonstrates a unique and inno-
vative concept (see definition at 2.101),
or, demonstrates a unique capability of
the source to provide the particular re-
search services proposed;

(B) Offers a concept or services not
otherwise available to the Government;
and

(C) Does not resemble the substance
of a pending competitive acquisition.
(See 10 U.S.C. 2304(d)(1)(A) and 41
U.S.C. 253(d)(1)(A).)

(ii) Supplies may be deemed to be
available only from the original source
in the case of a follow-on contract for
the continued development or produc-
tion of a major system or highly spe-
cialized equipment, including major
components thereof, when it is likely
that award to any other source would
result in (A) substantial duplication of
cost to the Government that is not ex-
pected to be recovered through com-
petition, or (B) unacceptable delays in
fulfilling the agency’s requirements.
(See 10 U.S.C. 2304(d)(1)(B) or 41 U.S.C.
253(d)(1)(B).)

(iii) For DoD, NASA, and the Coast
Guard, services may be deemed to be
available only from the original source



