Federal Acquisition Regulation

contracting with the potentially suc-
cessful offeror.

(b) Provide that solicitations and
synopses of the solicitations issued to
obtain offers for comparison purposes
shall state that they will not result in
a contract if Government performance
is determined to be more advantageous
(see the solicitation provisions at
52.207-1 and 52.207-2);

(c) Provide that each cost compari-
son shall be reviewed by an activity
independent of the activity which pre-
pared the cost analysis to ensure con-
formance with the instructions in the
Supplement; and

(d) Provide that, ordinarily, agencies
should not incur the delay and expense
of conducting cost comparison studies
when the full-time equivalent Govern-
ment employees involved are fewer
than those specified by law, the Cir-
cular, and implementing agency guid-
ance. Cost comparisons may be con-
ducted in these instances if there is
reason to believe that commercial
prices are unreasonable.

[50 FR 35475, Aug. 30, 1985, as amended at 53
FR 17856, May 18, 1988; 55 FR 25526, June 21,
1990; 57 FR 60575, Dec. 21, 1992]

7.303 Determining availability of pri-
vate commercial sources.

(a) During acquisition planning re-
views, contracting officers must assist
in identifying private commercial
sources.

(b) In making all reasonable efforts
to identify such sources, the con-
tracting officer must assist in—

(1) Synopsizing the requirement
through the Governmentwide point of
entry (GPE) in accordance with 5.205(e)
until a reasonable number of potential
sources are identified. If necessary, a
synopsis must be submitted up to three
times in a 90-day period with a min-
imum of 30 days between notices (but,
when necessary to meet an urgent re-
quirement, this notification may be
limited to a total of two notices in a
30-day period with a minimum of 15
days between them); and

(2) Requesting assistance from the
Small Business Administration, the
Department of Commerce, and the Gen-
eral Services Administration.

(3) If sufficient sources are not iden-
tified through synopses or from sub-
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paragraph (b)(2) of this section, a find-
ing that no commercial source is avail-
able may be made and the cost com-
parison canceled.

[48 FR 42124, Sept. 19, 1983, as amended at 55
FR 25526, June 21, 1990; 57 FR 60575, Dec. 21,
1992; 66 FR 27412, May 16, 2001]

7.304 Procedures.

(a) Work statement. When private
commercial sources are available and a
cost comparison is required, the Gov-
ernment’s functional managers respon-
sible for the comparison or another
group shall prepare a comprehensive,
performance work statement. The
work statement must—

(1) Accurately reflect the actual Gov-
ernment requirement, stating ade-
quately what is to be done without pre-
scribing how it is to be done;

(2) Include performance standards
that can be used to ensure a com-
parable level of performance for both
Government and contractor and a com-
mon basis for evaluation; and

(3) Be reviewed by the contracting of-
ficer to ensure that it is adequate and
appropriate to serve as a basis for so-
licitation and award.

(b) Cost estimate. The agency per-
sonnel who develop the cost estimate
for Government performance—

(1) Enter on a cost comparison form
(see Part IV of the Supplement) the
cost estimate and the other elements
required to accomplish a cost compari-
son;

(2) Review the estimate for complete-
ness and accuracy and have the esti-
mate audited; and

(3) Submit to the contracting officer
the completed form and all necessary
detailed supporting data in a sealed,
dated envelope, or electronic equiva-
lent, not later than the time estab-
lished for receipt of initial proposals or
bid opening. If more time is needed to
develop the Government’s cost esti-
mate, the contracting officer shall
amend the opening date of the solicita-
tion.

(c) Solicitation. (1) The contracting of-
ficer shall issue a solicitation based on
the performance work statement pre-
pared in accordance with paragraph (a)
of this section. Prepriced option prices
in existing contracts will not be used
instead of issuing a new solicitation
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when conducting a cost comparison
under a new start.

(2) Firm offers shall be required for
the period covered by the cost compari-
son, by using (i) a base contract period
and any applicable priced options to
total the amount of time represented
by the cost estimate for Government
performance (see subpart 17.2), or (ii) a
multiyear contract when appropriate
(see subpart 17.1).

(3) Solicitations shall not, unless a
proper determination to the contrary
is made, limit award to U.S. offerors.

(d) Integrity of cost comparison. (1) The
confidentiality of (i) the cost estimate
for Government performance and (ii)
the bids in sealed bid cost comparisons
shall be maintained until the time of
bid opening, to ensure that they are
completely independent.

(2) For cost comparisons conducted
using the results of negotiation proce-
dures, confidentiality and independ-
ence shall be maintained until after ne-
gotiations are completed and the most
advantageous offer has been selected.

(3) Personnel who have knowledge of
the cost figures in the cost estimate for
Government performance shall not par-
ticipate in the offer-evaluation process
unless the contract file is adequately
documented to show that no other
qualified personnel were available.

[48 FR 42124, Sept. 19, 1983, as amended at 50
FR 1735, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 55 FR 25526, June 21, 1990; 57 FR 60575,
Dec. 21, 1992; 60 FR 34737, July 3, 1995]

7.305 Solicitation provisions and con-
tract clause.

(@) The contracting officer shall,
when contracting by sealed bidding, in-
sert in solicitations issued for the pur-
pose of comparing the costs of con-
tractor and Government performance
the provision at 52.207-1, Notice of Cost
Comparison (Sealed-Bid).

(b) The contracting officer shall,
when contracting by negotiation, in-
sert in requests for proposals issued for
the purpose of comparing the costs of
contractor and Government perform-
ance the provision at 52.207-2, Notice of
Cost Comparison (Negotiated).

(c) The contracting officer shall in-
sert the clause at 52.207-3, Right of
First Refusal of Employment, in all so-
licitations which may result in a con-

48 CFR Ch. 1 (10-1-03 Edition)

version from in-house performance to
contract performance of work cur-
rently being performed by the Govern-
ment and in contracts that result from
the solicitations, whether or not a cost
comparison is conducted. The 10-day
period in the clause may be varied by
the contracting officer up to a period of
90 days.

[48 FR 42124, Sept. 19, 1983, as amended at 50
FR 1735, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 52 FR 9037, Mar. 20, 1987; 56 FR 55372,
Oct. 25, 1991]

7.306 Evaluation.

The evaluation procedure to be fol-
lowed after the contracting officer re-
ceives the cost estimate for Govern-
ment performance (see 7.304(b)) and the
responses to the solicitation differs
from conventional contracting proce-
dures as follows:

(a) Sealed bidding. (1) At the public
bid opening, after recording of bids, the
contracting officer shall—

(i) Open the sealed cost comparison
on which the cost estimate for Govern-
ment performance has been entered;

(ii) Enter on the cost comparison
form the price of the apparent low bid-
der;

(iiif) Announce the result, based on
the initial cost comparison form, stat-
ing that this result is subject to re-
quired agency processing, including
evaluation for responsiveness and re-
sponsibility, completion and audit of
the cost comparison form (see Supple-
ment, Part IV, lllustration 1), and reso-
lution of any requests for review under
the appeals procedure (see 7.307);

(iv) State that no final determination
for performance by the Government or
under contract will be made during the
public review period specified in the so-
licitation (at least 15 working days, up
to a maximum of 30 working days if the
contracting officer considers the action
to be complex; the public review period
begins when the documents identified
in (v) below are available to interested
parties), plus any additional time re-
quired for the appeals procedure; and

(v) Make available for this public re-
view by interested parties the abstract
of bids, completed cost comparison
form, and detailed data supporting the
cost estimate for Government perform-
ance.
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