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of the Small Business Act (15 U.S.C. 
637) applies, see subpart 19.8.) 

(c) The award of a contract to a sup-
plier based on lowest evaluated price 
alone can be false economy if there is 
subsequent default, late deliveries, or 
other unsatisfactory performance re-
sulting in additional contractual or ad-
ministrative costs. While it is impor-
tant that Government purchases be 
made at the lowest price, this does not 
require an award to a supplier solely 
because that supplier submits the low-
est offer. A prospective contractor 
must affirmatively demonstrate its re-
sponsibility, including, when nec-
essary, the responsibility of its pro-
posed subcontractors. 

[48 FR 42142, Sept. 19, 1983, as amended at 61 
FR 67410, Dec. 20, 1996; 62 FR 44819, Aug. 22, 
1997; 62 FR 48921, Sept. 17, 1997; 65 FR 80264, 
Dec. 20, 2000; 66 FR 17755, Apr. 3, 2001; 66 FR 
66986, 66989, Dec. 27, 2001]

9.104 Standards.

9.104–1 General standards. 

To be determined responsible, a pro-
spective contractor must— 

(a) Have adequate financial resources 
to perform the contract, or the ability 
to obtain them (see 9.104–3(a)); 

(b) Be able to comply with the re-
quired or proposed delivery or perform-
ance schedule, taking into consider-
ation all existing commercial and gov-
ernmental business commitments; 

(c) Have a satisfactory performance 
record (see 48 CFR 9.104–3(b) and part 
42, subpart 42.15). A prospective con-
tractor shall not be determined respon-
sible or nonresponsible solely on the 
basis of a lack of relevant performance 
history, except as provided in 9.104–2; 

(d) Have a satisfactory record of in-
tegrity and business ethics; 

(e) Have the necessary organization, 
experience, accounting and operational 
controls, and technical skills, or the 
ability to obtain them (including, as 
appropriate, such elements as produc-
tion control procedures, property con-
trol systems, quality assurance meas-
ures, and safety programs applicable to 
materials to be produced or services to 
be performed by the prospective con-
tractor and subcontractors) (see 9.104–
3(a)); 

(f) Have the necessary production, 
construction, and technical equipment 
and facilities, or the ability to obtain 
them (see 9.104–3(a)); and 

(g) Be otherwise qualified and eligi-
ble to receive an award under applica-
ble laws and regulations. 

[48 FR 42142, Sept. 19, 1983, as amended at 51 
FR 27119, July 29, 1986; 56 FR 55374, Oct. 25, 
1991; 60 FR 16718, Mar. 31, 1995; 61 FR 67410, 
Dec. 20, 1996; 65 FR 80264, Dec. 20, 2000; 66 FR 
17756, Apr. 3, 2001; 66 FR 66986, 66989, Dec. 27, 
2001]

9.104–2 Special standards. 

(a) When it is necessary for a par-
ticular acquisition or class of acquisi-
tions, the contracting officer shall de-
velop, with the assistance of appro-
priate specialists, special standards of 
responsibility. Special standards may 
be particularly desirable when experi-
ence has demonstrated that unusual 
expertise or specialized facilities are 
needed for adequate contract perform-
ance. The special standards shall be set 
forth in the solicitation (and so identi-
fied) and shall apply to all offerors. 

(b) Contracting officers shall award 
contracts for subsistence only to those 
prospective contractors that meet the 
general standards in 9.104–1 and are ap-
proved in accordance with agency sani-
tation standards and procedures.

9.104–3 Application of standards. 

(a) Ability to obtain resources. Except 
to the extent that a prospective con-
tractor has sufficient resources or pro-
poses to perform the contract by sub-
contracting, the contracting officer 
shall require acceptable evidence of the 
prospective contractor’s ability to ob-
tain required resources (see 9.104–1(a), 
(e), and (f)). Acceptable evidence nor-
mally consists of a commitment or ex-
plicit arrangement, that will be in ex-
istence at the time of contract award, 
to rent, purchase, or otherwise acquire 
the needed facilities, equipment, other 
resources, or personnel. Consideration 
of a prime contractor’s compliance 
with limitations on subcontracting 
shall take into account the time period 
covered by the contract base period or 
quantites plus option periods or quan-
tities, if such options are considered 
when evaluating offers for award. 
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(b) Satisfactory performance record. A 
prospective contractor that is or re-
cently has been seriously deficient in 
contract performance shall be pre-
sumed to be nonresponsible, unless the 
contracting officer determines that the 
circumstances were properly beyond 
the contractor’s control, or that the 
contractor has taken appropriate cor-
rective action. Past failure to apply 
sufficient tenacity and perseverance to 
perform acceptably is strong evidence 
of nonresponsibility. Failure to meet 
the quality requirements of the con-
tract is a significant factor to consider 
in determining satisfactory perform-
ance. The contracting officer shall con-
sider the number of contracts involved 
and the extent of deficient performance 
in each contract when making this de-
termination. If the pending contract 
requires a subcontracting plan pursu-
ant to Subpart 19.7, The Small Busi-
ness Subcontracting Program, the con-
tracting officer shall also consider the 
prospective contractor’s compliance 
with subcontracting plans under recent 
contracts. 

(c) Affiliated concerns. Affiliated con-
cerns (see Concern in 19.001 and Affili-
ates in 19.101) are normally considered 
separate entities in determining 
whether the concern that is to perform 
the contract meets the applicable 
standards for responsibility. However, 
the contracting officer shall consider 
the affiliate’s past performance and in-
tegrity when they may adversely affect 
the prospective contractor’s responsi-
bility. 

(d)(1) Small business concerns. If a 
small business concern’s offer that 
would otherwise be accepted is to be re-
jected because of a determination of 
nonresponsibility, the contracting offi-
cer shall refer the matter to the Small 
Business Administration, which will 
decide whether or not to issue a Cer-
tificate of Competency (see subpart 
19.6). 

(2) A small business that is unable to 
comply with the limitations on subcon-

tracting at 52.219–14 may be considered 
nonresponsible. 

[48 FR 42142, Sept. 19, 1983, as amended at 53 
FR 27463, July 20, 1988; 53 FR 34226, Sept. 2, 
1988; 56 FR 55378, Oct. 25, 1991; 60 FR 48260, 
Sept. 18, 1995; 61 FR 67410, Dec. 20, 1996; 62 FR 
44820, Aug. 22, 1997; 63 FR 70267, Dec. 18, 1998; 
65 FR 80264, Dec. 20, 2000; 66 FR 66989, Dec. 27, 
2001; 67 FR 13068, Mar. 20, 2002]

9.104–4 Subcontractor responsibility. 

(a) Generally, prospective prime con-
tractors are responsible for deter-
mining the responsibility of their pro-
spective subcontractors (but see 9.405 
and 9.405–2 regarding debarred, ineli-
gible, or suspended firms). Determina-
tions of prospective subcontractor re-
sponsibility may affect the Govern-
ment’s determination of the prospec-
tive prime contractor’s responsibility. 
A prospective contractor may be re-
quired to provide written evidence of a 
proposed subcontractor’s responsi-
bility. 

(b) When it is in the Government’s 
interest to do so, the contracting offi-
cer may directly determine a prospec-
tive subcontractor’s responsibility 
(e.g., when the prospective contract in-
volves medical supplies, urgent re-
quirements, or substantial subcon-
tracting). In this case, the same stand-
ards used to determine a prime con-
tractor’s responsibility shall be used by 
the Government to determine subcon-
tractor responsibility.

9.105 Procedures.

9.105–1 Obtaining information. 

(a) Before making a determination of 
responsibility, the contracting officer 
shall possess or obtain information suf-
ficient to be satisfied that a prospec-
tive contractor currently meets the ap-
plicable standards in 9.104. 

(b)(1) Generally, the contracting offi-
cer shall obtain information regarding 
the responsibility of prospective con-
tractors, including requesting 
preaward surveys when necessary (see 
9.106), promptly after a bid opening or 

VerDate jul<14>2003 04:16 Oct 23, 2003 Jkt 200196 PO 00000 Frm 00139 Fmt 8010 Sfmt 8010 Y:\SGML\200196T.XXX 200196T


