9.308

the contracting office whether to ap-
prove, conditionally approve, or dis-
approve the first article. The con-
tracting officer shall then notify the
contractor of the action taken and fur-
nish a copy of the notice to the con-
tract administration office. The notice
shall include the first article shipment
number, when available, and the appli-
cable contract line item number. Any
changes in the drawings, designs, or
specifications determined by the con-
tracting officer to be necessary shall be
made under the Changes clause, and
not by the notice of approval, condi-
tional approval, or disapproval fur-
nished the contractor.

9.308 Contract clauses.

9.308-1 Testing performed by the con-
tractor.

(a)(1) The contracting officer shall
insert the clause at 52.209-3, First Arti-
cle Approval—Contractor Testing, in
solicitations and contracts when a
fixed-price contract is contemplated
and it is intended that the contract re-
quire (i) first article approval and (ii)
that the contractor be required to con-
duct the first article testing.

(2) If it is intended that the con-
tractor be required to produce the first
article and the production quantity at
the same facility, the contracting offi-
cer shall use the clause with its Alter-
nate I.

(3) If it is necessary to authorize the
contractor to purchase material or to
commence production before first arti-
cle approval, the contracting officer
shall use the clause with its Alternate
1.

(b)(1) The contracting officer shall
insert a clause substantially the same
as the clause at 52.209-3, First Article
Approval—Contractor Testing, in so-
licitations and contracts when a cost-
reimbursement  contract is con-
templated and it is intended that the
contract require (i) first article ap-
proval and (ii) that the contractor be
required to conduct the first article
test.

(2) If it is intended that the con-
tractor be required to produce the first
article and the production quantity at
the same facility, the contracting offi-
cer shall use a clause substantially the
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same as the clause at 52.209-3, First Ar-
ticle Approval—Contractor Testing,
with its Alternate I.

(3) If it is necessary to authorize the
contractor to purchase material or to
commence production before first arti-
cle approval, the contracting officer
shall use a clause substantially the
same as the clause at 52.209-3, First Ar-
ticle Approval—Contractor Testing,
with its Alternate II.

9.308-2 Testing performed by the Gov-
ernment.

(a)(1) The contracting officer shall
insert the clause at 52.209-4, First Arti-
cle Approval—Government Testing, in
solicitations and contracts when a
fixed-price contract is contemplated
and it is intended that the contract re-
quire first article approval and that
the Government will be responsible for
conducting the first article test.

(2) If it is intended that the con-
tractor be required to produce the first
article and the production quantity at
the same facility, the contracting offi-
cer shall use the basic clause with its
Alternate I.

(3) If it is necessary to authorize the
contractor to purchase material or to
commence production before first arti-
cle approval, the contracting officer
shall use the basic clause with its Al-
ternate II.

(b)(1) The contracting officer shall
insert a clause substantially the same
as the clause at 52.209-4, First Article
Approval—Government Testing, in so-
licitations and contracts when a cost-
reimbursement contract is con-
templated and it is intended that the
contract require first article approval
and that the Government be respon-
sible for conducting the first article
test.

(2) If it is intended that the con-
tractor be required to produce the first
article and the production quantity at
the same facility, the contracting offi-
cer shall use a clause substantially the
same as the clause at 52.209-4, First Ar-
ticle Approval—Government Testing,
with its Alternate I.

(3) If it is necessary to authorize the
contractor to purchase material or to
commence production before first arti-
cle approval, the contracting officer
shall use a clause substantially the
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same as the clause at 52.209-4, First Ar-
ticle Approval—Government Testing,
with its Alternate II.

Subpart 9.4—Debarment,
Suspension, and Ineligibility

9.400 Scope of subpart.

(a) This subpart—

(1) Prescribes policies and procedures
governing the debarment and suspen-
sion of contractors by agencies for the
causes given in 9.406-2 and 9.407-2;

(2) Provides for the listing of contrac-
tors debarred, suspended, proposed for
debarment, and declared ineligible (see
the definition of ineligible in 2.101); and

(3) Sets forth the consequences of
this listing.

(b) Although this subpart does cover
the listing of ineligible contractors
(9.404) and the effect of this listing
(9.405(b)), it does not prescribe policies
and procedures governing declarations
of ineligibility.

[48 FR 42142, Sept. 19, 1983, as amended at 54

FR 19814, May 8, 1989; 66 FR 2128, Jan. 10,
2001]

9.401 Applicability.

In accordance with Public Law 103-
355, Section 2455 (31 U.S.C. 6101, note),
and Executive Order 12689, any debar-
ment, suspension or other Government-
wide exclusion initiated under the Non-
procurement Common Rule imple-
menting Executive Order 12549 on or
after August 25, 1995 shall be recog-
nized by and effective for Executive
Branch agencies as a debarment or sus-
pension under this subpart. Similarly,
any debarment, suspension, proposed
debarment or other Government-wide
exclusion initiated on or after August
25, 1995 under this subpart shall also be
recognized by and effective for those
agencies and participants as an exclu-
sion under the Nonprocurement Com-
mon Rule.

[60 FR 33065, June 26, 1995]

9.402

(a) Agencies shall solicit offers from,
award contracts to, and consent to sub-
contracts with responsible contractors
only. Debarment and suspension are
discretionary actions that, taken in ac-

Policy.

9.403

cordance with this subpart, are appro-
priate means to effectuate this policy.

(b) The serious nature of debarment
and suspension requires that these
sanctions be imposed only in the public
interest for the Government’s protec-
tion and not for purposes of punish-
ment. Agencies shall impose debar-
ment or suspension to protect the Gov-
ernment’s interest and only for the
causes and in accordance with the pro-
cedures set forth in this subpart.

() When more than one agency has
an interest in the debarment or suspen-
sion of a contractor, consideration
shall be given to designating one agen-
cy as the lead agency for making the
decision. Agencies are encouraged to
establish methods and procedures for
coordinating their debarment or sus-
pension actions.

(d) Agencies shall establish appro-
priate procedures to implement the
policies and procedures of this subpart.

[48 FR 42142, Sept. 19, 1983, as amended at 54
FR 19814, May 8, 1989]

9.403 Definitions.

As used in this subpart—

Affiliates. Business concerns, organi-
zations, or individuals are affiliates of
each other if, directly or indirectly, (1)
either one controls or has the power to
control the other, or (2) a third party
controls or has the power to control
both. Indicia of control include, but are
not limited to, interlocking manage-
ment or ownership, identity of inter-
ests among family members, shared fa-
cilities and equipment, common use of
employees, or a business entity orga-
nized following the debarment, suspen-
sion, or proposed debarment of a con-
tractor which has the same or similar
management, ownership, or principal
employees as the contract or that was
debarred, suspended, or proposed for
debarment.

Agency means any executive depart-
ment, military department or defense
agency, or other agency or independent
establishment of the executive branch.

Civil judgment means a judgment or
finding of a civil offense by any court
of competent jurisdiction.

Contractor means any individual or
other legal entity that—

(1) Directly or indirectly (e.g.,
through an affiliate), submits offers for
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