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(d) Appendix C to this part specifies
body fluid and tissue specimens re-
quired for toxicological analysis in the
case of a fatality.

§219.209 Reports of tests and refusals.

(a)(1) A railroad that has experienced
one or more events for which speci-
mens were obtained must provide
prompt telephonic notification summa-
rizing such events. Notification must
immediately be provided to the duty
officer at the National Response Center
(NRC) at (800) 424-8802 and to the Office
of Safety, FRA, at (202) 493-6313.

(2) Each telephonic report must con-
tain:

(i) Name of railroad;

(i) Name, title and telephone num-
ber of person making the report;

(iii) Time, date and location of the
accident/incident;

(iv) Brief summary of the cir-
cumstances of the accident/incident,
including basis for testing; and

(v) Number, names and occupations
of employees tested.

(b) If the railroad is unable, as a re-
sult of non-cooperation of an employee
or for any other reason, to obtain a
specimen and cause it to be provided to
FRA as required by this subpart, the
railroad must make a concise narrative
report of the reason for such failure
and, if appropriate, any action taken in
response to the cause of such failure.
This report must be appended to the re-
port of the accident/incident required
to be submitted under Part 225 of this
chapter.

(c) If a test required by this section is
not administered within four hours fol-
lowing the accident or incident, the
railroad must prepare and maintain on
file a record stating the reasons the
test was not promptly administered.
Records must be submitted to FRA
upon request of the FRA Associate Ad-
ministrator for Safety.

§219.211 Analysis and follow-up.

(a) The laboratory designated in Ap-
pendix B to this part undertakes
prompt analysis of specimens provided
under this subpart, consistent with the
need to develop all relevant informa-
tion and produce a complete report.
Specimens are analyzed for alcohol and
controlled substances specified by FRA
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under protocols specified by FRA, sum-
marized in Appendix C to this part,
which have been submitted to Health
and Human Services for acceptance.
Specimens may be analyzed for other
impairing substances specified by FRA
as necessary to the particular accident
investigation.

(b) Results of post-accident toxi-
cological testing under this subpart are
reported to the railroad’s Medical Re-
view Officer and the employee. The
MRO and the railroad must treat the
test results and any information con-
cerning medical use or administration
of drugs provided under this subpart in
the same confidential manner as if sub-
ject to subpart H of this part, except
where publicly disclosed by FRA or the
National Transportation Safety Board.

(c) With respect to a surviving em-
ployee, a test reported as positive for
alcohol or a controlled substance by
the designated laboratory must be re-
viewed by the railroad’s Medical Re-
view Officer with respect to any claim
of use or administration of medications
(consistent with §219.103) that could ac-
count for the laboratory findings. The
Medical Review Officer must promptly
report the results of each review to the
Associate Administrator for Safety,
FRA, Washington, DC 20590. Such re-
port must be in writing and must ref-
erence the employing railroad, acci-
dent/incident date, and location, and
the envelope must be marked ‘“AD-
MINISTRATIVELY CONFIDENTIAL:
ATTENTION ALCOHOL/DRUG PRO-
GRAM MANAGER.” The report must
state whether the MRO reported the
test result to the employing railroad as
positive or negative and the basis of
any determination that analytes de-
tected by the laboratory derived from
authorized use (including a statement
of the compound prescribed, dosage/fre-
quency, and any restrictions imposed
by the authorized medical practi-
tioner). Unless specifically requested
by FRA in writing, the Medical Review
Officer may not disclose to FRA the
underlying physical condition for
which any medication was authorized
or administered. The FRA is not bound
by the railroad Medical Review Offi-
cer’s determination, but that deter-
mination will be considered by FRA in

222



Federal Railroad Administration, DOT

relation to the accident/incident inves-
tigation and with respect to any en-
forcement action under consideration.

(d) To the extent permitted by law,
FRA treats test results indicating med-
ical use of controlled substances con-
sistent with §219.103 (and other infor-
mation concerning medically author-
ized drug use or administration pro-
vided incident to such testing) as ad-
ministratively confidential and with-
holds public disclosure, except where it
is necessary to consider this informa-
tion in an accident investigation in re-
lation to determination of probable
cause. (However, as further provided in
this section, FRA may provide results
of testing under this subpart and sup-
porting documentation to the National
Transportation Safety Board.)

(e) An employee may respond in writ-
ing to the results of the test prior to
the preparation of any final investiga-
tion report concerning the accident or
incident. An employee wishing to re-
spond may do so by letter addressed to
the Alcohol/Drug Program Manager,
Office of Safety, FRA, 400 Seventh
Street, S.W., Washington, DC 20590
within 45 days of receipt of the test re-
sults. Any such submission must refer
to the accident date, railroad and loca-
tion, must state the position occupied
by the employee on the date of the ac-
cident/incident, and must identify any
information contained therein that the
employee requests be withheld from
public disclosure on grounds of per-
sonal privacy (but the decision whether
to honor such request will be made by
the FRA on the basis of controlling
law).

(f)(1) The toxicology report may con-
tain a statement of pharmacological
significance to assist FRA and other
parties in understanding the data re-
ported. No such statement may be con-
strued as a finding of probable cause in
the accident or incident.

(2) The toxicology report is a part of
the report of the accident/incident and
therefore subject to the limitation of 49
U.S.C. 20903 (prohibiting use of the re-
port for any purpose in a civil action
for damages resulting from a matter
mentioned in the report).

(9)(1) It is in the public interest to
ensure that any railroad disciplinary
actions that may result from accidents

§219.211

and incidents for which testing is re-
quired under this subpart are disposed
of on the basis of the most complete
and reliable information available so
that responsive action will be appro-
priate. Therefore, during the interval
between an accident or incident and
the date that the railroad receives no-
tification of the results of the toxi-
cological analysis, any provision of col-
lective bargaining agreements estab-
lishing maximum periods for charging
employees with rule violations, or for
holding an investigation, may not be
deemed to run as to any offense involv-
ing the accident or incident (i.e., such
periods must be tolled).

(2) This provision may not be con-
strued to excuse the railroad from any
obligation to timely charge an em-
ployee (or provide other actual notice)
where the railroad obtains sufficient
information relating to alcohol or drug
use, impairment or possession or other
rule violations prior to the receipt to
toxicological analysis.

(3) This provision does not authorize
holding any employee out of service
pending receipt of toxicological anal-
ysis; nor does it restrict a railroad
from taking such action in an appro-
priate case.

(h) Except as provided in §219.201
(with respect to non-qualifying events),
each specimen (including each split
specimen) provided under this subpart
is retained for not less than three
months following the date of the acci-
dent or incident (two years from the
date of the accident or incident in the
case of a specimen testing positive for
alcohol or a controlled substance).
Post-mortem specimens may be made
available to the National Transpor-
tation Safety Board (on request).

(i) An employee (donor) may, within
60 days of the date of the toxicology re-
port, request that his or her split speci-
men be tested by the designated lab-
oratory or by another laboratory cer-
tified by Health and Human Services
under that Department’s Guidelines for
Federal Workplace Drug Testing Pro-
grams that has available an appro-
priate, validated assay for the fluid and
compound declared positive. Since
some analytes may deteriorate during
storage, detected levels of the com-
pound shall, as technically appropriate,
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be reported and considered corrobora-
tive of the original test result. Any re-
quest for a retest shall be in writing,
specify the railroad, accident date and
location, be signed by the employee/
donor, be addressed to the Associate
Administrator for Safety, Federal Rail-
road Administration, Washington, DC
20590, and be designated ‘““ADMINIS-
TRATIVELY CONFIDENTIAL: AT-
TENTION ALCOHOL/DRUG PROGRAM
MANAGER.” The expense of any em-
ployee-requested split specimen test at
a laboratory other than the laboratory
designated under this subpart shall be
borne by the employee.

§219.213 Unlawful
sequences.

refusals; con-

(a) Disqualification. An employee who
refuses to cooperate in providing
breath, blood or urine specimens fol-
lowing an accident or incident speci-
fied in this subpart must be withdrawn
from covered service and must be
deemed disqualified for covered service
for a period of nine (9) months in ac-
cordance with the conditions specified
in §219.107.

(b) Procedures. Prior to or upon with-
drawing the employee from covered
service under this section, the railroad
must provide notice of the reason for
this action and an opportunity for
hearing before a presiding officer other
than the charging official. The em-
ployee is entitled to the procedural
protection set out in §219.104(d).

(c) Subject of hearing. The hearing re-
quired by this section must determine
whether the employee refused to sub-
mit to testing, having been requested
to submit, under authority of this sub-
part, by a representative of the rail-
road. In determining whether a dis-
qualification is required, the hearing
official shall, as appropriate, also con-
sider the following:

(1) Whether the railroad made a good
faith determination, based on reason-
able inquiry, that the accident or inci-
dent was within the mandatory testing
requirements of this subpart; and

(2) In a case where a blood test was
refused on the ground it would be in-
consistent with the employee’s health,
whether such refusal was made in good
faith and based on medical advice.
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Subpart D—Testing for Cause

§219.300 Mandatory reasonable
picion testing.

sus-

(a) Requirements. (1) A railroad must
require a covered employee to submit
to an alcohol test when the railroad
has reasonable suspicion to believe
that the employee has violated any
prohibition of subpart B of this part
concerning use of alcohol. The rail-
road’s determination that reasonable
suspicion exists to require the covered
employee to undergo an alcohol test
must be based on specific, contempora-
neous, articulable observations con-
cerning the appearance, behavior,
speech or body odors of the employee.

(2) A railroad must require a covered
employee to submit to a drug test
when the railroad has reasonable sus-
picion to believe that the employee has
violated the prohibitions of subpart B
of this part concerning use of con-
trolled substances. The railroad’s de-
termination that reasonable suspicion
exists to require the covered employee
to undergo a drug test must be based

on specific, contemporaneous,
articulable observations concerning
the appearance, behavior, speech or

body odors of the employee. Such ob-
servations may include indications of
the chronic and withdrawal effects of
drugs.

(b)(1) With respect to an alcohol test,
the required observations must be
made by a supervisor trained in accord-
ance with §219.11(g). The supervisor
who makes the determination that rea-
sonable suspicion exists may not con-
duct testing on that employee.

(2) With respect to a drug test, the
required observations must be made by
two supervisors, at least one of whom
is trained in accordance with §219.11(g).

(c) Nothing in this section may be
construed to require the conduct of al-
cohol testing or drug testing when the
employee is apparently in need of im-
mediate medical attention.

(d)(1) If a test required by this sec-
tion is not administered within two
hours following the determination
under this section, the railroad must
prepare and maintain on file a record
stating the reasons the test was not
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