
285

Office of the Secretary of Transportation § 26.85

oaths or an unsworn declaration exe-
cuted under penalty of perjury of the 
laws of the United States. This affi-
davit must affirm that there have been 
no changes in the firm’s circumstances 
affecting its ability to meet size, dis-
advantaged status, ownership, or con-
trol requirements of this part or any 
material changes in the information 
provided in its application form, except 
for changes about which you have noti-
fied the recipient under paragraph (i) 
of this section. The affidavit shall spe-
cifically affirm that your firm con-
tinues to meet SBA business size cri-
teria and the overall gross receipts cap 
of this part, documenting this affirma-
tion with supporting documentation of 
your firm’s size and gross receipts. If 
you fail to provide this affidavit in a 
timely manner, you will be deemed to 
have failed to cooperate under 
§ 26.109(c). 

(k) If you are a recipient, you must 
make decisions on applications for cer-
tification within 90 days of receiving 
from the applicant firm all information 
required under this part. You may ex-
tend this time period once, for no more 
than an additional 60 days, upon writ-
ten notice to the firm, explaining fully 
and specifically the reasons for the ex-
tension. You may establish a different 
time frame in your DBE program, upon 
a showing that this time frame is not 
feasible, and subject to the approval of 
the concerned operating administra-
tion. Your failure to make a decision 
by the applicable deadline under this 
paragraph is deemed a constructive de-
nial of the application, on the basis of 
which the firm may appeal to DOT 
under § 26.89. 

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 
35555, June 16, 2003]

§ 26.84 How do recipients process ap-
plications submitted pursuant to 
the DOT/SBA MOU? 

(a) When an SBA-certified firm ap-
plies for certification pursuant to the 
DOT/SBA MOU, you must accept the 
certification applications, forms and 
packages submitted by a firm to the 
SBA for either the 8(a) BD or SDB pro-
grams, in lieu of requiring the appli-
cant firm to complete your own appli-
cation forms and packages. The appli-
cant may submit the package directly, 

or may request that the SBA forward 
the package to you. Pursuant to the 
MOU, the SBA will forward the pack-
age within thirty days. 

(b) If necessary, you may request ad-
ditional relevant information from the 
SBA. The SBA will provide this addi-
tional material within forty-five days 
of your written request. 

(c) Before certifying a firm based on 
its 8(a) BD or SDB certification, you 
must conduct an on-site review of the 
firm (see § 26.83(c)(1)). If the SBA con-
ducted an on-site review, you may rely 
on the SBA’s report of the on-site re-
view. In connection with this review, 
you may also request additional rel-
evant information from the firm. 

(d) Unless you determine, based on 
the on-site review and information ob-
tained in connection with it, that the 
firm does not meet the eligibility re-
quirements of Subpart D of this part, 
you must certify the firm. 

(e) You are not required to process an 
application for certification from an 
SBA-certified firm having its principal 
place of business outside the state(s) in 
which you operate unless there is a re-
port of a ‘‘home state’’ on-site review 
on which you may rely. 

(f) You are not required to process an 
application for certification from an 
SBA-certified firm if the firm does not 
provide products or services that you 
use in your DOT-assisted programs or 
airport concessions. 

[68 FR 35555, June 16, 2003]

§ 26.85 How do recipients respond to 
requests from DBE-certified firms 
or the SBA made pursuant to the 
DOT/SBA MOU? 

(a) Upon receipt of a signed, written 
request from a DBE-certified firm, you 
must transfer to the SBA a copy of the 
firm’s application package. You must 
transfer this information within thirty 
days of receipt of the request. 

(b) If necessary, the SBA may make a 
written request to the recipient for ad-
ditional materials (e.g., the report of 
the on-site review). You must provide a 
copy of this material to the SBA with-
in forty-five days of the additional re-
quest. 

(c) You must provide appropriate as-
sistance to SBA-certified firms, includ-
ing providing information pertaining 
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to the DBE application process, filing 
locations, required documentation and 
status of applications. 

[68 FR 35555, June 16, 2003]

§ 26.86 What rules govern recipients’ 
denials of initial requests for cer-
tification? 

(a) When you deny a request by a 
firm, which is not currently certified 
with you, to be certified as a DBE, you 
must provide the firm a written expla-
nation of the reasons for the denial, 
specifically referencing the evidence in 
the record that supports each reason 
for the denial. All documents and other 
information on which the denial is 
based must be made available to the 
applicant, on request. 

(b) When you deny DBE certification 
to a firm certified by the SBA, you 
must notify the SBA in writing. The 
notification must include the reason 
for denial. 

(c) When a firm is denied certifi-
cation, you must establish a time pe-
riod of no more than twelve months 
that must elapse before the firm may 
reapply to the recipient for certifi-
cation. You may provide, in your DBE 
program, subject to approval by the 
concerned operating administration, a 
shorter waiting period for reapplica-
tion. The time period for reapplication 
begins to run on the date the expla-
nation required by paragraph (a) of this 
section is received by the firm. 

(d) When you make an administra-
tively final denial of certification con-
cerning a firm, the firm may appeal the 
denial to the Department under § 26.89. 

[64 FR 5126, Feb. 2, 1999. Redesignated and 
amended at 68 FR 35555, June 16, 2003]

§ 26.87 What procedures does a recipi-
ent use to remove a DBE’s eligi-
bility? 

(a) Ineligibility complaints. (1) Any per-
son may file with you a written com-
plaint alleging that a currently-cer-
tified firm is ineligible and specifying 
the alleged reasons why the firm is in-
eligible. You are not required to accept 
a general allegation that a firm is in-
eligible or an anonymous complaint. 
The complaint may include any infor-
mation or arguments supporting the 
complainant’s assertion that the firm 
is ineligible and should not continue to 

be certified. Confidentiality of com-
plainants’ identities must be protected 
as provided in § 26.109(b). 

(2) You must review your records 
concerning the firm, any material pro-
vided by the firm and the complainant, 
and other available information. You 
may request additional information 
from the firm or conduct any other in-
vestigation that you deem necessary. 

(3) If you determine, based on this re-
view, that there is reasonable cause to 
believe that the firm is ineligible, you 
must provide written notice to the firm 
that you propose to find the firm ineli-
gible, setting forth the reasons for the 
proposed determination. If you deter-
mine that such reasonable cause does 
not exist, you must notify the com-
plainant and the firm in writing of this 
determination and the reasons for it. 
All statements of reasons for findings 
on the issue of reasonable cause must 
specifically reference the evidence in 
the record on which each reason is 
based. 

(b) Recipient-initiated proceedings. If, 
based on notification by the firm of a 
change in its circumstances or other 
information that comes to your atten-
tion, you determine that there is rea-
sonable cause to believe that a cur-
rently certified firm is ineligible, you 
must provide written notice to the firm 
that you propose to find the firm ineli-
gible, setting forth the reasons for the 
proposed determination. The statement 
of reasons for the finding of reasonable 
cause must specifically reference the 
evidence in the record on which each 
reason is based. 

(c) DOT directive to initiate proceeding. 
(1) If the concerned operating adminis-
tration determines that information in 
your certification records, or other in-
formation available to the concerned 
operating administration, provides rea-
sonable cause to believe that a firm 
you certified does not meet the eligi-
bility criteria of this part, the con-
cerned operating administration may 
direct you to initiate a proceeding to 
remove the firm’s certification. 

(2) The concerned operating adminis-
tration must provide you and the firm 
a notice setting forth the reasons for 
the directive, including any relevant 
documentation or other information. 
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