§27.9

persons unless such action is necessary
to provide qualified handicapped per-
sons with aid, benefits or services that
are as effective as those provided to
persons who are not handicapped,;

(v) Aid or perpetuate discrimination
against a qualified handicapped person
by providing financial or other assist-
ance to an agency, organization, or
person that discriminates on the basis
of disability in providing any aid, ben-
efit, or service to beneficiaries of the
recipient’s program or activity;

(vi) Deny a qualified handicapped
person the opportunity to participate
in conferences, in planning or advising
recipients, applicants or would-be ap-
plicants, or

(vii) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing an aid, benefit, or service.

(2) For purposes of this part, aids,
benefits, and services, to be equally ef-
fective, are not required to produce the
identical result or level of achievement
for handicapped and nonhandicapped
persons, but must afford handicapped
persons equal opportunity to obtain
the same result, to gain the same ben-
efit, or to reach the same level of
achievement, in the most integrated
setting that is reasonably achievable.

(3) Even if separate or different aid,
benefits, or services are available to
handicapped persons, a recipient may
not deny a qualified handicapped per-
son the opportunity to participate in
the programs or activities that are not
separate or different.

(4) A recipient may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration:

(i) That have the effect of subjecting
qualified handicapped persons to dis-
crimination on the basis of disability,

(if) That have the purpose or effect of
defeating or substantially reducing the
likelihood that handicapped persons
can benefit by the objectives of the re-
cipient’s program or activity, or

(iii) That yield or perpetuate dis-
crimination against another recipient
if both recipients are subject to com-
mon administrative control or are
agencies of the same State.
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(5) In determining the site or loca-
tion of a facility, an applicant or a re-
cipient may not make selections:

(i) That have the effect of excluding
handicapped persons from, denying
them the benefits of, or otherwise sub-
jecting them to discrimination under
any program or activity that receives
Federal financial assistance, or

(if) That have the purpose or effect of
defeating or substantially impairing
the accomplishment of the objectives
of the program or activity with respect
to handicapped persons.

(6) As used in this section, the aid
benefit, or service provided under a
program or activity receiving Federal
financial assistance includes any aid,
benefit, or service provided in or
through a facility that has been con-
structed, expanded, altered, leased or
rented, or otherwise acquired, in whole
or in part, with Federal financial as-
sistance.

(c) Communications. Recipients shall
take appropriate steps to ensure that
communications with their applicants,
employees, and beneficiaries are avail-
able to persons with impaired vision
and hearing.

(d) Aid, benefits, or services limited by
Federal law. For aid, benefits, or serv-
ices authorized by Federal statute or
executive order that are designed espe-
cially for the handicapped, or for a par-
ticular class of handicapped persons,
the exclusion of nonhandicapped or
other classes of handicapped persons is
not prohibited by this part.

[44 FR 31468, May 31, 1979, as amended at 68
FR 51390, Aug. 26, 2003]

§27.9 Assurance required.

(a) General. Each application for Fed-
eral financial assistance to which this
part applies, and each application to
provide a facility, shall, as a condition
to approval or extension of any Federal
financial assistance pursuant to the ap-
plication, contain, or be accompanied
by, written assurance that the program
or activity will be conducted or the fa-
cility operated in compliance with all
the requirements imposed by or pursu-
ant to this part. An applicant may in-
corporate these assurances by ref-
erence in subsequent applications to
the Department.
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(b) Future effect of assurances. Recipi-
ents of Federal financial assistance,
and transferees of property obtained by
a recipient with the participation of
Federal financial assistance, are bound
by the recipient’s assurance under the
following circumstances:

(1) When Federal financial assistance
is provided in the form of a conveyance
of real property or an interest in real
property from the Department of
Transportation to a recipient, the in-
strument of conveyance shall include a
convenant running with the land bind-
ing the recipient and subsequent trans-
ferees to comply with the requirements
of this part for so long as the property
is used for the purpose for which the
Federal financial assistance was pro-
vided or for a similar purpose.

(2) When Federal financial assistance
is used by a recipient to purchase or
improve real property, the assurance
provided by the recipient shall obligate
the recipient to comply with the re-
quirements of this part and require any
subsequent transferee of the property,
who is using the property for the pur-
pose for which the Federal financial as-
sistance was provided, to agree in writ-
ing to comply with the requirements of
this part. The obligations of the recipi-
ent and transferees under this part
shall continue in effect for as long as
the property is used for the purpose for
which Federal financial assistance was
provided or for a similar purpose.

(3) When Federal financial assistance
is provided to the recipient in the form
of, or is used by the recipient to obtain,
personal property, the assurance pro-
vided by the recipient shall obligate
the recipient to comply with the re-
quirements of this part for the period
it retains ownership or possession of
the property or the property is used by
a transferee for purposes directly re-
lated to the operations of the recipient.

(4) When Federal financial assistance
is used by a recipient for purposes
other than to obtain property, the as-
surance provided shall obligate the re-
cipient to comply with the require-
ments of this part for the period during
which the Federal financial assistance
is extended to the program or activity.

[44 FR 31468, May 31, 1979, as amended at 68
FR 51390, Aug. 26,2003]
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§27.11 Remedial action, voluntary ac-
tion and compliance planning.

(a) Remedial action. (1) If the respon-
sible Departmental official finds that a
qualified handicapped person has been
excluded from participation in, denied
the benefits of, or otherwise subjected
to discrimination under, any program
or activity in violation of this part, the
recipient shall take such remedial ac-
tion as the responsible Departmental
official deems necessary to overcome
the effects of the violation.

(2) Where a recipient is found to have
violated this part, and where another
recipient exercises control over the re-
cipient that has violated this part, the
responsible Departmental official,
where appropriate, may require either
or both recipients to take remedial ac-
tion.

(3) The responsible Departmental of-
ficial may, where necessary to over-
come the effects of a violation of this
part, require a recipient to take reme-
dial action:

(i) With respect to handicapped per-
sons who are no longer participants in
the recipient’s program or activity but
who were participants in the program
or activity when such discrimination
occurred, and

(ii) With respect to handicapped per-
sons who would have been participants
in the program or activity had the dis-
crimination not occurred.

(b) Voluntary action. A recipient may
take steps, in addition to any action
that is required by this part, to assure
the full participation in the recipient’s
program or activity by qualified handi-
capped persons.

(c) Compliance planning. (1) A recipi-
ent shall, within 90 days from the effec-
tive date of this part, designate and
forward to the head of any operating
administration providing financial as-
sistance, with a copy to the responsible
Departmental official the names, ad-
dresses, and telephone numbers of the
persons responsible for evaluating the
recipient’s compliance with this part.

(2) A recipient shall, within 180 days
from the effective date of this part,
after consultation at each step in para-
graphs (c)(2) (i)-(iii) of this section
with interested persons, including
handicapped persons and organizations
representing the handicapped:
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