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program or activity or in undue finan-
cial and administrative burdens. In
those circumstances where personnel of
a DOT element believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in an undue financial and admin-
istrative burden, the DOT element has
the burden of proving that compliance
with §28.160 would result in such alter-
ation or burden. The decision that
compliance would result in such alter-
ation or burden must be made by the
Secretary or his or her designee, after
considering all resources available for
use in the funding and operation of the
program or activity, and must be ac-
companied by a written statement of
the reasons for reaching that conclu-
sion. If an action required to comply
with this section would result in such
an alteration or such burdens, the De-
partment shall take any other action
that would not result in such an alter-
ation or such a burden but would nev-
ertheless ensure that, to the maximum
extent possible, individuals with handi-
caps receive the benefits and services
of the program or activity.

§§28.161-28.169 [Reserved]

§28.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, paragraphs (c)-(k) of
this section apply to all allegations of
discrimination on the basis of handicap
in programs of activities conducted by
the Department;

(b)(1) The Department shall process
complaints alleging violations of sec-
tion 504 with respect to employment
according to the procedures established
by the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(2) The Department shall process
complaints alleging violations of sec-
tion 504 with respect to requirements
of any Department safety regulation,
concerning an individual’s qualifica-
tions to perform a function or to re-
ceive a certificate or license, according
to the procedures for a petition for an
individual waiver or request for review
of a standard for possible amendment
or recession. The Departmental ele-
ment shall inform the complainant, in
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writing, or the decision on the request.
The complainant may request reconsid-
eration by the Departmental element
of the decision. The decision on the pe-
tition or request shall constitute the
Department’s final action in the mat-
ter.

(¢) Responsibility for implementa-
tion and operation of this section shall
be vested in the Director, Depart-
mental Office of Civil Rights.

(d)(1) The Department shall accept
and investigate all complete com-
plaints for which it has jurisdiction.
All complete complaints must be filed
within 180 days of the alleged act of
discrimination. The Department may
extend this time period for good cause.

(2) If the subject matter of a com-
plete complaint concerns a decision by
a Departmental element, under a safe-
ty regulation, concerning an individ-
ual’s qualifications to perform a func-
tion or to receive a certificate or li-
cense, and the complainant has avail-
able within the Departmental element
a formal review or appeal mechanism
concerning that decision, the Depart-
ment shall not take action on the com-
plaint until the Departmental ele-
ment’s review or appeal process has
been completed.

(e) If the Department receives a com-
plaint over which it does not have ju-
risdiction, it shall promptly notify the
complainant and shall make reason-
able efforts to refer the complaint to
the appropriate Government entity.

(f) The Department shall notify the
Architectural and Transportation Bar-
riers Compliance Board upon receipt of
any complaint alleging that a building
or facility that is subject to the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151-4157), is not readily
accessible to and usable by individuals
with handicaps.

(9) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the Department shall notify
the complainant of the results of the
investigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.

(h) Appeals of the findings of fact and
conclusions of law or remedies must be
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filed by the complainant within 90 days
of receipt from the Department of the
letter required by §28.170(g). The De-
partment may extend this time for
good cause.

(i) Timely appeals shall be accepted
and processed by the Assistant Sec-
retary for Transportation Policy. The
appeal will not be heard by the same
person who made the initial determina-
tion on the request. The decision on
the appeal shall constitute the Depart-
ment’s final action in the matter.

(J) The Department shall notify the
complainant of the results of the ap-
peal within 60 days of the receipt of the
request. If the Department determines
that it needs additional information
from the complainant, it shall have 60
days from the date it receives the addi-
tional information to make its deter-
mination on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

(I) The Department may delegate its
authority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

[56 FR 37296, Aug. 6, 1991, as amended at 59
FR 10061, Mar. 3, 1994]

§§28.171-28.999 [Reserved]
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