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for performing work. Safety-sensitive 
functions shall include: 

(1) All time at an employer or shipper 
plant, terminal, facility, or other prop-
erty, or on any public property, wait-
ing to be dispatched, unless the driver 
has been relieved from duty by the em-
ployer; 

(2) All time inspecting equipment as 
required by §§ 392.7 and 392.8 of this sub-
chapter or otherwise inspecting, serv-
icing, or conditioning any commercial 
motor vehicle at any time; 

(3) All time spent at the driving con-
trols of a commercial motor vehicle in 
operation; 

(4) All time, other than driving time, 
in or upon any commercial motor vehi-
cle except time spent resting in a 
sleeper berth (a berth conforming to 
the requirements of § 393.76 of this sub-
chapter); 

(5) All time loading or unloading a 
vehicle, supervising, or assisting in the 
loading or unloading, attending a vehi-
cle being loaded or unloaded, remain-
ing in readiness to operate the vehicle, 
or in giving or receiving receipts for 
shipments loaded or unloaded; and 

(6) All time repairing, obtaining as-
sistance, or remaining in attendance 
upon a disabled vehicle. 

Screening test (or initial test) means: 
(1) In drug testing, a test to elimi-

nate ‘‘negative’’ urine specimens from 
further analysis or to identify a speci-
men that requires additional testing 
for the presence of drugs. 

(2) In alcohol testing, an analytical 
procedure to determine whether an em-
ployee may have a prohibited con-
centration of alcohol in a breath or sa-
liva specimen. 

Stand-down means the practice of 
temporarily removing an employee 
from the performance of safety-sen-
sitive functions based only on a report 
from a laboratory to the MRO of a con-
firmed positive test for a drug or drug 
metabolite, an adulterated test, or a 
substituted test, before the MRO has 
completed verification of the test re-
sults. 

Violation rate means the number of 
drivers (as reported under § 382.305) 
found during random tests given under 
this part to have an alcohol concentra-
tion of 0.04 or greater, plus the number 
of drivers who refuse a random test re-

quired by this part, divided by the 
total reported number of drivers in the 
industry given random alcohol tests 
under this part plus the total reported 
number of drivers in the industry who 
refuse a random test required by this 
part.

§ 382.109 Preemption of State and 
local laws. 

(a) Except as provided in paragraph 
(b) of this section, this part preempts 
any State or local law, rule, regula-
tion, or order to the extent that: 

(1) Compliance with both the State or 
local requirement in this part is not 
possible; or 

(2) Compliance with the State or 
local requirement is an obstacle to the 
accomplishment and execution of any 
requirement in this part. 

(b) This part shall not be construed 
to preempt provisions of State crimi-
nal law that impose sanctions for reck-
less conduct leading to actual loss of 
life, injury, or damage to property, 
whether the provisions apply specifi-
cally to transportation employees, em-
ployers, or the general public.

§ 382.111 Other requirements imposed 
by employers. 

Except as expressly provided in this 
part, nothing in this part shall be con-
strued to affect the authority of em-
ployers, or the rights of drivers, with 
respect to the use of alcohol, or the use 
of controlled substances, including au-
thority and rights with respect to test-
ing and rehabilitation.

§ 382.113 Requirement for notice. 
Before performing each alcohol or 

controlled substances test under this 
part, each employer shall notify a driv-
er that the alcohol or controlled sub-
stances test is required by this part. No 
employer shall falsely represent that a 
test is administered under this part.

§ 382.115 Starting date for testing pro-
grams. 

(a) All domestic-domiciled employers 
must implement the requirements of 
this part on the date the employer be-
gins commercial motor vehicle oper-
ations. 

(b) All foreign-domiciled employers 
must implement the requirements of 
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this part on the date the employer be-
gins commercial motor vehicle oper-
ations in the United States.

§ 382.117 Public interest exclusion. 

No employer shall use the services of 
a service agent who is subject to public 
interest exclusion in accordance with 
49 CFR part 40, Subpart R.

§ 382.119 Stand-down waiver provi-
sion. 

(a) Employers are prohibited from 
standing employees down, except con-
sistent with a waiver from the Federal 
Motor Carrier Safety Administration 
as required under this section. 

(b) An employer subject to this part 
who seeks a waiver from the prohibi-
tion against standing down an em-
ployee before the MRO has completed 
the verification process shall follow 
the procedures in 49 CFR 40.21. The em-
ployer must send a written request, 
which includes all of the information 
required by that section to the Federal 
Motor Carrier Safety Administrator (or 
the Administrator’s designee), U.S. De-
partment of Transportation, 400 Sev-
enth Street, SW., Washington, DC 
20590. 

(c) The final decision whether to 
grant or deny the application for a 
waiver will be made by the Adminis-
trator or the Administrator’s designee. 

(d) After a decision is signed by the 
Administrator or the Administrator’s 
designee, the employer will be sent a 
copy of the decision, which will include 
the terms and conditions for the waiver 
or the reason for denying the applica-
tion for a waiver. 

(e) Questions regarding waiver appli-
cations should be directed to the Office 
of Enforcement and Compliance, Fed-
eral Motor Carrier Safety Administra-
tion, 400 Seventh Street, SW., Wash-
ington, DC 20590. The telephone num-
ber is (202) 366–5720.

§ 382.121 Employee admission of alco-
hol and controlled substances use. 

(a) Employees who admit to alcohol 
misuse or controlled substances use are 
not subject to the referral, evaluation 
and treatment requirements of this 
part and part 40 of this title, provided 
that: 

(1) The admission is in accordance 
with a written employer-established 
voluntary self-identification program 
or policy that meets the requirements 
of paragraph (b) of this section; 

(2) The driver does not self-identify 
in order to avoid testing under the re-
quirements of this part; 

(3) The driver makes the admission of 
alcohol misuse or controlled sub-
stances use prior to performing a safe-
ty sensitive function (i.e., prior to re-
porting for duty); and 

(4) The driver does not perform a 
safety sensitive function until the em-
ployer is satisfied that the employee 
has been evaluated and has success-
fully completed education or treat-
ment requirements in accordance with 
the self-identification program guide-
lines. 

(b) A qualified voluntary self-identi-
fication program or policy must con-
tain the following elements: 

(1) It must prohibit the employer 
from taking adverse action against an 
employee making a voluntary admis-
sion of alcohol misuse or controlled 
substances use within the parameters 
of the program or policy and paragraph 
(a) of this section; 

(2) It must allow the employee suffi-
cient opportunity to seek evaluation, 
education or treatment to establish 
control over the employee’s drug or al-
cohol problem; 

(3) It must permit the employee to 
return to safety sensitive duties only 
upon successful completion of an edu-
cational or treatment program, as de-
termined by a drug and alcohol abuse 
evaluation expert, i.e., employee as-
sistance professional, substance abuse 
professional, or qualified drug and al-
cohol counselor; 

(4) It must ensure that: 
(i) Prior to the employee partici-

pating in a safety sensitive function, 
the employee shall undergo a return to 
duty test with a result indicating an 
alcohol concentration of less than 0.02; 
and/or 

(ii) Prior to the employee partici-
pating in a safety sensitive function, 
the employee shall undergo a return to 
duty controlled substance test with a 
verified negative test result for con-
trolled substances use; and 
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