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performance of safety-sensitive func-
tions while the driver is under the in-
fluence of or impaired by alcohol, as 
shown by the behavioral, speech, and 
performance indicators of alcohol mis-
use, nor shall an employer permit the 
driver to perform or continue to per-
form safety-sensitive functions, until: 

(i) An alcohol test is administered 
and the driver’s alcohol concentration 
measures less than 0.02; or 

(ii) Twenty four hours have elapsed 
following the determination under 
paragraph (a) of this section that there 
is reasonable suspicion to believe that 
the driver has violated the prohibitions 
in this part concerning the use of alco-
hol. 

(3) Except as provided in paragraph 
(e)(2) of this section, no employer shall 
take any action under this part against 
a driver based solely on the driver’s be-
havior and appearance, with respect to 
alcohol use, in the absence of an alco-
hol test. This does not prohibit an em-
ployer with independent authority of 
this part from taking any action other-
wise consistent with law. 

(f) A written record shall be made of 
the observations leading to an alcohol 
or controlled substances reasonable 
suspicion test, and signed by the super-
visor or company official who made the 
observations, within 24 hours of the ob-
served behavior or before the results of 
the alcohol or controlled substances 
tests are released, whichever is earlier.

§ 382.309 Return-to-duty testing. 
The requirements for return-to-duty 

testing must be performed in accord-
ance with 49 CFR part 40, Subpart O.

§ 382.311 Follow-up testing. 
The requirements for follow-up test-

ing must be performed in accordance 
with 49 CFR part 40, Subpart O.

Subpart D—Handling of Test Re-
sults, Records Retention, and 
Confidentiality

§ 382.401 Retention of records. 
(a) General requirement. Each em-

ployer shall maintain records of its al-
cohol misuse and controlled substances 
use prevention programs as provided in 
this section. The records shall be main-

tained in a secure location with con-
trolled access. 

(b) Period of retention. Each employer 
shall maintain the records in accord-
ance with the following schedule: 

(1) Five years. The following records 
shall be maintained for a minimum of 
five years: 

(i) Records of driver alcohol test re-
sults indicating an alcohol concentra-
tion of 0.02 or greater, 

(ii) Records of driver verified positive 
controlled substances test results, 

(iii) Documentation of refusals to 
take required alcohol and/or controlled 
substances tests, 

(iv) Driver evaluation and referrals, 
(v) Calibration documentation, 
(vi) Records related to the adminis-

tration of the alcohol and controlled 
substances testing programs, and 

(vii) A copy of each annual calendar 
year summary required by § 382.403. 

(2) Two years. Records related to the 
alcohol and controlled substances col-
lection process (except calibration of 
evidential breath testing devices). 

(3) One year. Records of negative and 
canceled controlled substances test re-
sults (as defined in part 40 of this title) 
and alcohol test results with a con-
centration of less than 0.02 shall be 
maintained for a minimum of one year. 

(4) Indefinite period. Records related 
to the education and training of breath 
alcohol technicians, screening test 
technicians, supervisors, and drivers 
shall be maintained by the employer 
while the individual performs the func-
tions which require the training and 
for two years after ceasing to perform 
those functions. 

(c) Types of records. The following 
specific types of records shall be main-
tained. ‘‘Documents generated’’ are 
documents that may have to be pre-
pared under a requirement of this part. 
If the record is required to be prepared, 
it must be maintained. 

(1) Records related to the collection 
process: 

(i) Collection logbooks, if used; 
(ii) Documents relating to the ran-

dom selection process; 
(iii) Calibration documentation for 

evidential breath testing devices; 
(iv) Documentation of breath alcohol 

technician training; 
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(v) Documents generated in connec-
tion with decisions to administer rea-
sonable suspicion alcohol or controlled 
substances tests; 

(vi) Documents generated in connec-
tion with decisions on post-accident 
tests; 

(vii) Documents verifying existence 
of a medical explanation of the inabil-
ity of a driver to provide adequate 
breath or to provide a urine specimen 
for testing; and 

(viii) Consolidated annual calendar 
year summaries as required by § 382.403. 

(2) Records related to a driver’s test 
results: 

(i) The employer’s copy of the alco-
hol test form, including the results of 
the test; 

(ii) The employer’s copy of the con-
trolled substances test chain of cus-
tody and control form; 

(iii) Documents sent by the MRO to 
the employer, including those required 
by part 40, subpart G, of this title; 

(iv) Documents related to the refusal 
of any driver to submit to an alcohol or 
controlled substances test required by 
this part; 

(v) Documents presented by a driver 
to dispute the result of an alcohol or 
controlled substances test adminis-
tered under this part; and 

(vi) Documents generated in connec-
tion with verifications of prior employ-
ers’ alcohol or controlled substances 
test results that the employer: 

(A) Must obtain in connection with 
the exception contained in § 382.301, and 

(B) Must obtain as required by 
§ 382.413. 

(3) Records related to other viola-
tions of this part. 

(4) Records related to evaluations: 
(i) Records pertaining to a deter-

mination by a substance abuse profes-
sional concerning a driver’s need for 
assistance; and 

(ii) Records concerning a driver’s 
compliance with recommendations of 
the substance abuse professional. 

(5) Records related to education and 
training: 

(i) Materials on alcohol misuse and 
controlled substance use awareness, in-
cluding a copy of the employer’s policy 
on alcohol misuse and controlled sub-
stance use; 

(ii) Documentation of compliance 
with the requirements of § 382.601, in-
cluding the driver’s signed receipt of 
education materials; 

(iii) Documentation of training pro-
vided to supervisors for the purpose of 
qualifying the supervisors to make a 
determination concerning the need for 
alcohol and/or controlled substances 
testing based on reasonable suspicion; 

(iv) Documentation of training for 
breath alcohol technicians as required 
by § 40.213(a) of this title; and 

(v) Certification that any training 
conducted under this part complies 
with the requirements for such train-
ing. 

(6) Administrative records related to 
alcohol and controlled substances test-
ing: 

(i) Agreements with collection site 
facilities, laboratories, breath alcohol 
technicians, screening test technicians, 
medical review officers, consortia, and 
third party service providers; 

(ii) Names and positions of officials 
and their role in the employer’s alcohol 
and controlled substances testing pro-
gram(s); 

(iii) Semi-annual laboratory statis-
tical summaries of urinalysis required 
by § 40.111(a) of this title; and 

(iv) The employer’s alcohol and con-
trolled substances testing policy and 
procedures. 

(d) Location of records. All records re-
quired by this part shall be maintained 
as required by § 390.31 of this sub-
chapter and shall be made available for 
inspection at the employer’s principal 
place of business within two business 
days after a request has been made by 
an authorized representative of the 
Federal Motor Carrier Safety Adminis-
tration. 

(e) OMB control number. (1) The infor-
mation collection requirements of this 
part have been reviewed by the Office 
of Management and Budget pursuant to 
the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.) and have been 
assigned OMB control number 2126–
0012. 

(2) The information collection re-
quirements of this part are found in 
the following sections: Sections 382.105, 
382.113, 382.301, 382.303, 382.305, 382.307, 
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382.401, 382.403, 382.405, 382.409, 382.411, 
382.601, 382.603. 

[66 FR 43103, Aug. 17, 2001, as amended at 67 
FR 61821, Oct. 2, 2002]

§ 382.403 Reporting of results in a 
management information system. 

(a) An employer shall prepare and 
maintain a summary of the results of 
its alcohol and controlled substances 
testing programs performed under this 
part during the previous calendar year, 
when requested by the Secretary of 
Transportation, any DOT agency, or 
any State or local officials with regu-
latory authority over the employer or 
any of its drivers. 

(b) If an employer is notified, during 
the month of January, of a request by 
the Federal Motor Carrier Safety Ad-
ministration to report the employer’s 
annual calendar year summary infor-
mation, the employer shall prepare and 
submit the report to the FMCSA by 
March 15 of that year. The employer 
shall ensure that the annual summary 
report is accurate and received by 
March 15 at the location that the 
FMCSA specifies in its request. The re-
port shall be in the form and manner 
prescribed by the FMCSA in its re-
quest. When the report is submitted to 
the FMCSA by mail or electronic 
transmission, the information re-
quested shall be typed, except for the 
signature of the certifying official. 
Each employer shall ensure the accu-
racy and timeliness of each report sub-
mitted by the employer or a consor-
tium. 

(c) Detailed summary. Each annual 
calendar year summary that contains 
information on a verified positive con-
trolled substances test result, an alco-
hol screening test result of 0.02 or 
greater, or any other violation of the 
alcohol misuse provisions of subpart B 
of this part shall include the following 
informational elements: 

(1) Number of drivers subject to this 
part; 

(2) Number of drivers subject to test-
ing under the alcohol misuse or con-
trolled substances use rules of more 
than one DOT agency, identified by 
each agency; 

(3) Number of urine specimens col-
lected by type of test (e.g., pre-employ-

ment, random, reasonable suspicion, 
post-accident); 

(4) Number of positives verified by a 
MRO by type of test, and type of con-
trolled substance; 

(5) Number of negative controlled 
substance tests verified by a MRO by 
type of test; 

(6) Number of persons denied a posi-
tion as a driver following a pre-employ-
ment verified positive controlled sub-
stances test and/or a pre-employment 
alcohol test that indicates an alcohol 
concentration of 0.04 or greater; 

(7) Number of drivers with tests 
verified positive by a medical review 
officer for multiple controlled sub-
stances; 

(8) Number of drivers who refused to 
submit to an alcohol or controlled sub-
stances test required under this sub-
part, including those who submitted 
substituted or adulterated specimens; 

(9)(i) Number of supervisors who have 
received required alcohol training dur-
ing the reporting period; and 

(ii) Number of supervisors who have 
received required controlled substances 
training during the reporting period; 

(10)(i) Number of screening alcohol 
tests by type of test; and 

(ii) Number of confirmation alcohol 
tests, by type of test; 

(11) Number of confirmation alcohol 
tests indicating an alcohol concentra-
tion of 0.02 or greater but less than 0.04, 
by type of test; 

(12) Number of confirmation alcohol 
tests indicating an alcohol concentra-
tion of 0.04 or greater, by type of test; 

(13) Number of drivers who were re-
turned to duty (having complied with 
the recommendations of a substance 
abuse professional as described in 
§ 382.503 and part 40, subpart O of this 
title), in this reporting period, who pre-
viously: 

(i) Had a verified positive controlled 
substance test result, or 

(ii) Engaged in prohibited alcohol 
misuse under the provisions of this 
part; 

(14) Number of drivers who were ad-
ministered alcohol and drug tests at 
the same time, with both a verified 
positive drug test result and an alcohol 
test result indicating an alcohol con-
centration of 0.04 or greater; and 
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